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) 

Docket DOT-OST-2020-0037  

    
REPLY OF DELTA AIR LINES, INC. IN SUPPORT OF ITS 

REQUEST FOR EXEMPTION FROM SERVICE OBLIGATION 
 

Delta respectfully submits this reply in support of its First Supplemental Request for 

Exemption.      

 

The Department Lacks Authority Under the CARES Act to Order Carriers to Operate 
Service Unless it is Reasonable and Practicable 
 

Sections 4005 and 4114 of the CARES Act provide that the Secretary of Transportation 

is authorized – but not directed – to require, only “to the extent reasonable and practicable, an 

air carrier . . . to maintain scheduled air transportation service, as the Secretary of 

Transportation deems necessary, to ensure services to any point served by that carrier before 

March 1, 2020.”  In other words, the statute does not grant the Department authority to order 

carriers to operate service that is unreasonable or impracticable.  The terms “reasonable” and 

“practicable” are not defined in the CARES Act, and so under well-established legal principles 

they must be given their ordinary and natural meanings.1  If the plain meaning is clear and 

unambiguous, then both courts and any administrative agency charged with its enforcement 

 
1 See, e.g., Sebelius v. Cloer, 569 U.S. 369, 376 (2013) (“[U]nless otherwise defined, statutory 
terms are generally interpreted according to their ordinary meaning.”); FDIC v. Meyer, 510 
U.S. 471, 476 (1994) (in the absence of a statutory definition, “we construe a statutory term in 
accordance with its ordinary or natural meaning.”). 
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must apply the statute according to its terms.2  The Department has recognized this principle, 

for example, in DHL Airways, n/k/a ASTAR Air Cargo, when it emphasized that it must follow 

the express language of a statute: “The plain meaning of legislation should be conclusive, 

except in the ‘rare cases [in which] the literal application of a statute will produce a result 

demonstrably at odds with the intentions of its drafters.’” 3  

Black’s Law Dictionary defines the term “reasonable” as follows: 

reasonable adj. (14c)  1. Fair, proper, or moderate under the circumstances; 
sensible…. 2. According to reason….4  

 
It defines the term “practicable” as follows: 

practicable adj. (16c)  1. (Of a thing) reasonably capable of being accomplished; 
feasible in a particular situation....5 

 
The Law Insider legal database defines “practicable” as “available and capable of being done 

after taking into consideration cost, existing technology, and logistics in light of overall project 

purposes.”6   

There is no question that Delta’s desire to protect its airport workers and flight crews 

by reducing their unnecessary exposure to the COVID-19 virus while conducting operations 

during this public health emergency is reasonable.  Delta is committed to the CARES Act goal 

of ensuring that all U.S. communities it currently serves retain reasonable access to Delta’s 

 
2 E.g., Sebelius v. Cloer, 569 U.S. at 381; Chevron, U.S.A., Inc. v. Natural Resources Defense 
Council, Inc., 467 U.S. 837, 842-43 (1984).  See also Carcieri v. Salazar, 555 U.S. 379, 383 
(2009) (“This case requires us to apply settled principles of statutory construction under which 
we must first determine whether the statutory text is plain and unambiguous. If it is, we must 
apply the statute according to its terms.”); United States v. Ron Pair Enterprises, 489 U.S. 
235, 242 (1989); Transamerica Mortgage Advisors, Inc. v. Lewis, 444 U.S. 11, 19 (1979) ("It 
is an elemental canon of statutory construction that where a statute expressly provides a 
particular remedy or remedies, a court must be chary of reading others into it."). 

3 DOT Order 2004-5-10, at 11 (quoting United States v. Ron Pair Enterprises). 

4 Black’s Law Dictionary (11th ed. 2019), reasonable. 

5 Id., practicable.   

6 See Law Insider, Definition of Practicable, https://www.lawinsider.com/dictionary/practicable. 

https://www.lawinsider.com/dictionary/practicable
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network, but it is reasonable and appropriate under the circumstances for Delta to seek to 

accomplish that goal in ways that minimize the health and safety risk to its people.  Under any 

ordinary meaning of the term, it would not be “reasonable” to require any carrier to place its 

airport staff and flight crews at risk of exposure to the COVID-19 virus solely for the purpose 

of operating flights for which there is little or no actual demand, if the carrier can offer the few 

passengers in the affected community who do need to fly a reasonably convenient alternative 

from another airport that is just a 60-minute drive away.  To the contrary, that would be 

unreasonable.  Given the extensive costs that operating such flights would impose on carriers, 

and the minimal resulting public benefit, it would also be impracticable.  Therefore, it would 

exceed the Department’s statutory authority under the CARES Act to order it.   

 

Rigid Application of the BTS List of Airports to Identify Airports that Adequately Serve 
a Community Would Lead to Arbitrary and Capricious Results  
 

For that reason, the Department was clearly correct in its decision to grant carriers the 

flexibility in Order 2020-4-2 to serve metropolitan areas with multiple airports via service to 

any airport that serves the community.7  The Department’s decision to rely on the BTS list to 

quickly and efficiently identify airports within a given metropolitan area that offer viable 

alternatives for serving that community is unquestionably an appropriate and reasonable rule 

of thumb.  However, while the BTS grouping system may be a “recognized and historically 

established statistical measure,”8 it is still just a starting point.  Nothing in the CARES Act 

requires the Department to apply a rigid test based on the BTS list of airports within a given 

metropolitan area when evaluating exemption requests.  Indeed, using the BTS list (which is 

based in part on airport proximity) supports Delta’s exemption request (which is also based in 

 
7 Order 2020-4-2, at 4. 

8 Id. 
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part on airport proximity).  There is simply no rational basis for using airport proximity to justify 

one set of exemptions while not using it to serve as a basis for others.  Doing so would be an 

abuse of discretion if that approach leads to unreasonable or arbitrary and capricious results 

in a specific case.  To the contrary, the CARES Act requires the Department to evaluate the 

facts and circumstances of each exemption request and make a context-specific 

determination as to whether a denial of any requested exemption would result in an order to 

operate services that would be unreasonable or impracticable.  If it would, then the Department 

may not deny the exemption without abusing its discretion and exceeding its statutory 

authority. 

For example, applying the BTS test, the Department has determined that the Boston 

Metropolitan area can be adequately served by serving any of the following airports: Boston 

Logan; Manchester, New Hampshire; or Providence, Rhode Island.  Yet if the Department 

relies solely on the BTS listing of airports in the Boston metropolitan area, Worcester airport 

– located just west of Boston and almost exactly the same driving distance from Boston Logan 

as both Manchester and Providence – would not be considered an adequate substitute.  That 

is an arbitrary and capricious result, especially given that the BTS test deems Manchester and 

Providence to be adequate substitutes for each other, and they are separated by 105 driving 

miles (an estimated 95-minute drive).9  That is nearly twice the driving distance between 

Worcester and Logan.  The Department must exercise its exemption authority to avoid that 

result, or it would abuse its discretion under the CARES Act.  

A comparison of the airports deemed adequate substitutes for serving the New York 

area provides another example.  Applying the BTS test, the Department has concluded that 

any of the following airports are acceptable alternative means for serving the New York 

 
9 All driving mileage and drive time estimates between airports provided by Google Maps. 
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metropolitan area: JFK, LaGuardia, Newark, Westchester (HPN), Islip (ISP), or Stewart 

(SWF).  This means, for example, that Newark and Islip are deemed viable alternatives for 

each other – separated by 74 driving miles, and an estimated drive of more than 80 minutes.  

So are JFK and Stewart, with a driving distance of 78 miles and almost 90 minutes driving 

time.  Yet at the same time, a rigid application of the BTS test would conclude that the 

Savanah/Hilton Head International Airport, which is only 43 driving miles (an estimated 48-

minute drive) from Hilton Head Island, is not an adequate means of serving Hilton Head – 

despite the name of the airport.  That would also be an arbitrary and capricious result. 

Thus, to avoid abusing its discretion and exceeding its statutory authority under the 

CARES Act, the Department must engage in a context-specific review of each exemption 

request, adopt the logic that is the basis for the BTS test (namely proximity) and determine on 

the totality of facts in each case whether it would be unreasonable or impracticable for the 

carrier to operate the service otherwise required by Order 2020-4-2.  If it would, then the 

CARES Act requires the Department to grant the exemption. 

 

The Only Specific Factors the Department is Required to Consider Under the CARES 
Act Make Clear that Delta’s Exemption Request Should be Granted 
 

Sections 4005 and 4114 of the CARES Act provide only two specific criteria which the 

Department must consider when making this context-specific determination.  The statute 

directs the Department to consider “the air transportation needs of small and remote 

communities” and “the need to maintain well-functioning health care supply chains, including 

medical devices and supplies, and pharmaceutical supply chains.”  Neither of these 

considerations would provide a basis for denying Delta’s exemption request.   

As it has emphasized repeatedly in this docket, Delta remains committed to ensuring 

that all Americans have access to the national air service network during this public health 
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emergency.  None of the airports at which Delta is proposing to suspend service are “remote.” 

They are all within approximately a 60-minute or less driving distance of an airport where Delta 

will continue to maintain service at or in excess of the minimum service obligations established 

by Order 2020-4-2.  Nor will any community be denied health care supply chain access.  Those 

supplies can easily be transported via a 60-minute or less drive from the airports that Delta 

will continue to serve. 

Moreover, the CARES Act does not impose upon the Secretary a requirement to 

maintain service to small communities.  Congress certainly could have drafted the legislation 

to require that but it did not.  Instead, the Secretary has been given discretion to grant service 

exemptions. In considering exemption requests, the Secretary must consider the “air 

transportation needs” of the communities served by these airports.  The clearest indicator of 

a community’s need for air service is actual demand.  As Delta demonstrated in its original 

exemption request, actual demand has fallen to almost zero at the airports at issue in the 

request.  As reflected in Table 1 of Delta’s original request, the average number of revenue 

passengers flying from these airports per day each way during the period from April 1-22 

ranged from a high of 14 at the Orlando Melbourne International Airport, to just one at 

Worcester.  None of these passengers will be stranded if the Department grants Delta’s 

exemption request.  The single daily passenger at Worcester can drive less than an hour to 

Boston where Delta operates a hub.  Similarly, the passengers who would otherwise have 

flown from Orlando Melbourne International Airport can drive less than an hour to the other 

airport serving the Orlando metropolitan area – the Orlando International Airport.  Sections 

4005 and 4114 do not require the Department to order air carriers to operate a virtual private 

jet service at multiple airports in major metropolitan areas like Boston and Orlando.  It would 

not be reasonable or practicable for air carriers to do so, particularly when that means 

unnecessarily exposing airport staff and flight crews to the dangers of the COVID-19 virus.  
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The Objection of the Orlando Melbourne International Airport Makes Clear that its 
Airport and the Orlando International Airport are Direct Substitutes for Each Other 
 

Delta understands the concerns of the Orlando Melbourne International Airport.  Delta 

values its relationship with this airport and agrees that the airport provides an excellent 

customer experience.  Delta looks forward to resuming its service there when the public health 

crisis subsides.  However, the airport’s objection letter only confirms Delta’s point.  The airport 

complains that Delta’s suspension would result in it “losing…market share” to Orlando and 

“diverting [its] customer base.”  In other words, it acknowledges that the Orlando International 

Airport and the Orlando Melbourne International Airport compete for the same passenger 

base.  Again, the name under which the airport markets itself makes this clear.  Just like all of 

the other airports that are included within a single metropolitan area on the BTS list, both of 

these airports are adequate substitutes for residents of the Orlando metropolitan area who 

need access to basic air transportation services during this public health emergency.  

 

Delta’s Service to Grand Rapids Will Continue to Provide Reasonable Access to its 
Network for Lansing During the Public Health Emergency 
 

The Capital Region Airport Authority (“Airport Authority”) and the Mid-Michigan 

Business Travel Coalition (“Coalition”) both filed objections to Delta’s exemption request as it 

pertains to Lansing airport (LAN).  The Airport Authority notes that Order 2020-4-2 does not 

allow carriers to meet their minimum service obligation by serving alternative airports (unless 

they are included within the BTS list of airports serving the same metropolitan area), and the 

Coalition asserts that requiring passengers to make the 55-minute drive to Grand Rapids to 

access Delta’s network would cause a “significant inconvenience.” 

Delta values its relationship with the Lansing airport and business community.  Delta 

looks forward to resuming service to this airport as soon as the current health crisis subsides, 
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and it becomes reasonable to operate such service again.  However, the CARES Act does 

not grant the Department authority to order Delta to operate service that would be 

unreasonable or impracticable and Delta has amply demonstrated that it is not currently 

reasonable nor practicable to require Delta to operate those flights. 

As the Coalition acknowledges, “non-essential travel is currently not allowed” in 

Michigan, and the demand for Delta’s flights at the Lansing airport has fallen to nearly zero.  

During the period from April 1 through April 22, there was an average of only six revenue 

passengers per day on Delta’s flights there.  Delta acknowledges that these few passengers 

will be temporarily inconvenienced by a suspension of Delta’s Lansing service, but Lansing is 

not a “remote” community that will lose access to the air transportation system or the medical 

and pharmaceutical supply chain.  It is just a 54-minute drive via Interstate highway to Grand 

Rapids airport, where Delta will continue operating service pursuant to Order 2020-4-2.  That 

is almost exactly the same driving distance as between Manchester and Boston, and a shorter 

drive than Providence to Boston.  This temporary inconvenience for so few passengers during 

a state-imposed travel ban in Michigan does not outweigh the public health and safety 

concerns that Delta has expressed for its airport staff and flight crews who will need to place 

themselves at risk of exposure to operate these near-empty Lansing flights.  Therefore, it 

would be unreasonable and impracticable for Delta to operate them, and its exemption request 

should be granted. 

 

Delta Agrees with United That All Similarly-Situated Carriers Should Receive Similar 
Treatment 
 

Finally, Delta notes that on April 28, 2020, United filed a pleading requesting 

clarification of the Department’s April 25, 2020 decision adjudicating United’s exemption 

request and asking for a supplemental grant of exemption for relief from certain service 
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obligations.  In that filing, United expressed support for Delta’s exemption request insofar as 

it was predicated on protecting the health and safety of Delta’s workforce, and requested that 

the Department afford similar treatment to exemption requests by United and other carriers 

should the Department grant Delta’s request.  Delta agrees that any similarly situated carrier 

should be granted the same flexibility to protect the health and safety of airport staff and flight 

crews during the duration of this unprecedented national crisis.   

 
       Respectfully submitted, 
 
 

 

 

 

       _____________________________ 
       J. Scott McClain 
       



 

 

CERTIFICATE OF SERVICE 

 A copy of the foregoing document has been served this 30th day of April 2020, upon the 
following persons via email: 
 
Air Carriers 
 
Air Carrier   Name   Email Address    

Alaska    David Heffernan dheffernan@cozen.com 
Allegiant   Aaron Goerlich agoerlich@ggh-airlaw.com 
American   Robert Wirick  robert.wirick@aa.com 
American   Molly Wilkinson molly.wilkinson@aa.com 
American   Bruce Wark   Bruce.wark@aa.com  
Amerijet   Joan Canny  jcanny@amerijet.com 
Atlas    Russ Pommer  rpommer@atlasair.com 
Atlas    Naveen Rao  naveen.rao@atlasair.com 
Federal Express  Anne Bechdolt  anne.bechdolt@fedex.com  
Federal Express  Courtney Felts  cefelts@fedex.com 
Frontier   Howard Diamond howard.diamond@flyfrontier.com 
Hawaiian   Parker Erkmann perkmann@cooley.com 
JetBlue   Robert Land  robert.land@jetblue.com 
JetBlue   Reese Davidson reese.davidson@jetblue.com 
JetBlue   Adam Schless  adam.schless@jetblue.com   
Kalitta Air   Mark Atwood  matwood@cozen.com 
National Airlines  Malcolm Benge  mlbenge@zsrlaw.com 
National Airlines  John Richardson jrichardson@johnlrichardson.com 
Polar Air Cargo  Kevin Montgomery kevin.montgomery@polaraircargo.com 
Southwest   Bob Kneisley  bob.kneisley@wnco.com 
Southwest   Leslie Abbott  leslie.abbott@wnco.com  
Spirit Airlines   David Kirstein  dkirstein@yklaw.com 
Spirit Airlines   Joanne Young  jyoung@yklaw.com 
Sun Country   Brandon Carmack  brandon.carmack@suncountry.com 
Sun Country   Victoria Palpant victoria.palpant@suncountry.com 
United    Dan Weiss  dan.weiss@united.com 
United    Steve Morrissey  steve.morrissey@united.com 
United    Marc Warren  mwarren@jenner.com 
UPS    Dontai Smalls  dsmalls@ups.com 
UPS    Anita Mosner  anita.mosner@hklaw.com 
 
FAA/DOT 
 
Name    Email Address 
 
Joel Szabat   joel.szabat@dot.gov  
David Short   david.short@dot.gov  
Todd Homan   todd.homan@dot.gov 
Peter Irvine   peter.irvine@dot.gov 
Kevin Bryan   kevin.bryan@dot.gov 
AJ Muldoon    albert.muldoon@dot.gov  
Fahad Ahmad   fahad.ahmad@dot.gov 
Cindy Baraban  cindy.baraban@dot.gov  
John Duncan   john.s.duncan@faa.gov 

mailto:Bruce.wark@aa.com
mailto:anne.bechdolt@fedex.com
mailto:robert.land@jetblue.com
mailto:adam.schless@jetblue.com
mailto:bob.kneisley@wnco.com
mailto:leslie.abbott@wnco.com
mailto:dkirstein@yklaw.com
mailto:steve.morrissey@united.com
mailto:dsmalls@ups.com
mailto:anita.mosner@hklaw.com
mailto:joel.szabat@dot.gov
mailto:david.short@dot.gov
mailto:kevin.bryan@dot.gov
mailto:albert.muldoon@dot.gov
mailto:fahad.ahmad@dot.gov
mailto:cindy.baraban@dot.gov
mailto:john.s.duncan@faa.gov
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Airport and Community Contacts 
 
 

Airport/Point  
   

Name/Title Email Address 

Kalamazoo, MI (AZO) Craig Williams, Airport Director  cawill@kalcounty.com  

Kalamazoo, MI (AZO) David Anderson, Mayor mayor@kalamazoocity.org  

Brunswick, GA (BQK) Robert Burr, Executive Director, 
BQK  

rburr@flygcairports.com  

Brunswick, GA (BQK) Cornell Harvey, Mayor  mayorcharvey@gmail.com 

Hilton Head, SC (HHH) Gregory B. Kelly, Executive 
Director 

info@savannahairport.com 

Hilton Head, SC (HHH) John J. McCann, Mayor JohnM@hiltonheadislandsc.gov 

Lansing, MI (LAN) Robert Bernstein, Interim CEO info@craa.com 

Lansing, MI (LAN) Andy Schor, Mayor Lansing.Mayor@lansingmi.gov 

Melbourne, FL (MLB) Greg Donovan, Executive 
Director 

Authority@mlbair.com 

Melbourne, FL (MLB) Kathy Meehan, Mayor Kathy.Meehan@mlbfl.org 

Worcester, MA (ORH) Joseph M. Petty – Mayor, 
Worcester, MA 

mayor@worcesterma.gov  

Worcester, MA (ORH) Andrew B. Davis – Airport 
Director, Worcester Regional 
Airport (Massport) 

adavis@massport.com  

Peoria, IL (PIA) Jim Ardis – Mayor, Peoria, IL JArdis@peoriagov.org  

Peoria, IL (PIA) Gene Olson – Director of 
Airports, Peoria International 
Airport 

golson@flypia.com  

Pocatello, ID (PIH) Brian Blad – Mayor, Pocatello, ID mayor@pocatello.us  

Pocatello, ID (PIH) Alan Evans – Airport Manager, 
Pocatello Regional Airport 

aevans@pocatello.us  

Flint, MI (FNT) Sheldon Neeley, Mayor mayor@cityofflint.com 

Flint, MI (FNT) Nino Sapone, Director  info@bishopairport.org 
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