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FINDINGS OF FACT, CONCLUSIONS OF LAW, AND ORDER 

 
 
 This matter came before the Court on July 26, 27, 28, 29, and 30, 2021, for a Trinity1 
hearing to determine whether Defendant Colorado Department of Health and Public Environment 
(“CDHPE”) was immune, under the Colorado Governmental Immunity Act (“CGIA”), from 
Plaintiff’s claim for Violation of the Colorado State Employee Protection Act.2  Plaintiff, Michael 
Anthony Cappello (“Dr. Cappello”), appeared with his attorneys, Richard Kostolansky and 
Stephen Hennessy.  CDPHE appeared with its attorneys, Alison Faryl Kyles, Vincent Morscher, 
Elizabeth Phillips, and Dmitry Vilner.  The Court, having considered the evidence, the proposed 
findings of fact submitted by counsel,3 and the applicable legal authority, enters the following 
findings of fact, conclusions of law, and order: 
 

PROCEDURAL BACKGROUND 
 

 1. On June 29, 2020, Dr. Cappello filed his Complaint, asserting a claim for Violation 
of the Colorado State Employee Protection Act (“Employee Protection Act”), sections 24–50.5–
101 to –107, C.R.S. (2021).4  He also demanded a trial by jury and timely paid the requisite jury 
fee. 
 
                                                 
1 Trinity Broadcasting of Denver, Inc. v. City of Westminster, 848 P.2d 916 (Colo. 1993). In Trinity, the Colorado 
Supreme Court set forth a procedure to resolve issues of sovereign immunity under the CGIA.  Under this procedure, 
the trial court is the finder of fact and resolves any factual dispute on which sovereign immunity depends.  
2 This Act is commonly referred to as the whistleblower act. 
3 The Court has incorporated some of the proposed findings of fact and conclusion of law into this Order, in whole or 
in part, but only after careful consideration and adoption by the Court. 
4 In his Complaint, Dr. Cappello also asserted a claim for tortious interference against Defendant Alan Bongiovanni.  
On August 23, 2021, Dr. Cappello and Mr. Bongiovanni filed a Stipulation for Dismissal with Prejudice of Defendant 
Robert Alan Bongiovanni. 
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 2. On August 25, 2020, CDPHE filed a Motion to Dismiss Plaintiff’s First Claim for 
Relief and Request for a Trinity Hearing.  In the motion, CDPHE challenged the Court’s 
jurisdiction to hear that claim, arguing that it was barred by the CGIA.  
 
 3. After reviewing the motion and the responsive briefs, on October 29, 2020, the 
Court ordered the parties to schedule a Trinity hearing on CDPHE’s motion.5  The Court ordered 
the parties to confer as to the extent of discovery required on the jurisdictional issue. 
 
 4. On December 15, 2020, the Court issued an Order re: Scope of Trinity Hearing.  
There, the Court defined the issues to be addressed at the hearing and the scope of discovery, as 
follows: 
 

[T]he scope of the Trinity hearing must necessarily include resolution of factual 
issues pertaining to any one, or all, of the elements underlying a whistleblower 
claim that are subject to dispute. The scope of prehearing discovery must likewise 
be expansive enough to address each of the disputed elements which form the basis 
for subject matter jurisdiction. 
 

The Court further ordered the parties to confer and submit a proposed case management order 
detailing the extent of pre-hearing discovery. 
 
 5. In their proposed Case Management Order, Dr. Cappello, CDPHE, and Mr. 
Bongiovanni agreed that each party would be able to conduct four four-hour depositions and 
propound ten interrogatories, ten requests for production, and ten requests for admission on each 
opposing party.  The Court approved the proposed Case Management Order on January 11, 2021. 
 
 6. The Trinity hearing commenced on July 26, 2021.  At the hearing, the Court 
entertained  the testimony of Dr. Cappello, Shannon Flowers, Melissa Canaday, CDPHE Executive 
Director Jill Hunsaker Ryan, Joi Simpson, Karen McGowan, Dr. Dan Shodell, Robert 
Bongiovanni, Barb Cardell, and Dr. Eric France, and received numerous exhibits.6  The hearing 
concluded on July 30, 2021.  In lieu of closing arguments, Dr. Cappello and CDPHE submitted 
proposed findings of fact and conclusions of law. 
 

STANDARD OF REVIEW 
 
 Under the CGIA, a public entity is “immune from liability in all claims for injury which 
lie in tort or could lie in tort” unless the claim falls within a statutory waiver of immunity.  § 24-
10-106(1), C.R.S. (2021).  The Colorado Supreme Court has determined that the CGIA extends to 
claims brought under the Employee Protection Act, reasoning that a “a noncontractual, statutory 
action for retaliatory discharge is tortious in nature.”  State Pers. Bd. v. Lloyd, 752 P.2d 559, 563 
(Colo. 1988).   Thus, when an employee brings suit under the Employee Protection Act, seeking 

                                                 
5 Mr. Bongiovanni also filed a motion to dismiss.  The Court’s Order also extended to Mr. Bongiovanni’s motion. 
6 One of the exhibits was the audio of the November 13, 2019 Alliance meeting.  Ex. 59.  By agreement of the parties, 
the Court reviewed that exhibit in chambers after the conclusion of the evidentiary hearing. 
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relief for injuries, the employee is required to show compliance with the notice of claims provision 
of the CGIA,7 in addition to demonstrating subject matter jurisdiction. 
 
  A motion to dismiss for lack of subject matter jurisdiction based on sovereign immunity 
is governed by C.R.C.P. 12(b)(1).  Trinity, 848 at 924.  Under C.R.C.P. 12(b)(1), the plaintiff has 
the burden of establishing jurisdiction.  Medina v. State, 35 P.3d 443, 452 (Colo. 2001)).  “[I]f all 
relevant evidence is presented to the trial court, and the underlying facts are undisputed, the trial 
court may decide the jurisdictional issue as a matter of law[.]”  Id.  However, “[i]f the motion is a 
factual attack on the jurisdictional allegations of the complaint, . . . the court may receive any 
competent evidence pertaining to the motion.” Trinity, 848 P.2d at 924.  The court thus is tasked 
to determine whether the public entity has waived sovereign immunity under section 24-10-106 of 
the CGIA.  Medina, 35 P.3d at 454.  The effect of a waiver of sovereign immunity allows “the 
liability of the public entity [to] be determined in the same manner as if the public entity were a 
private person.”  § 24-10-107.  
 
 The language of the CGIA does not waive sovereign immunity for whistleblower claims 
brought under the Employee Protection Act.  Nevertheless, in Ferrel v. Colorado Dept. of 
Corrections, 179 P.3d 178, 183 (Colo. App. 2007), the Colorado Court of Appeals dictated that a 
trial court determines subject matter jurisdiction over such whistleblower claims in the same 
manner in which jurisdiction under the CGIA is generally determined. The Ferrel Court 
recognized that “the whistleblower statute implicitly waives sovereign immunity under the CGIA 
in an action for retaliatory discipline resulting from the ‘disclosure of information.’” Id. (quoting 
Lloyd, 752 P.2d at 563).  The Court held, however, that it was necessary to resolve disputed facts 
supporting the claim to determine the court’s subject matter jurisdiction by a preponderance of the 
evidence.  Id. at 184.  While, in Ferrel, the only substantive element in dispute was whether the 
employee made an oral or written disclosure of information, this Court previously determined that 
holding in Ferrel applied to all the elements of the whistleblower claim.  See Order of December 
15, 2020. 
 
 To establish a claim under the Employee Protection Act, a plaintiff must prove: (1) he made 
an oral or written disclosure of information, as defined by section 24-50.5-102(2); (2) he made a 
good faith effort to notify the appropriate authority about the disclosure of information; (3) he 
received disciplinary action; (4) such disciplinary action was administered by his appointing 
authority or supervisor; and (5) the disciplinary action was administered on account of the 
disclosure of information.  §§ 24-50.5-102 to -103; Taylor v. Regents of Univ. of Colo., 179 P.3d 
246, 247-48 (Colo. App. 2007).  Here, CDPHE does not contest the second, third, or fourth 
elements of Dr. Cappello’s claim.  Thus, the only elements at issue are the first and the fifth 
elements. 
 
 Dr. Cappello has the burden of proving these two elements by a preponderance of the 
evidence.  The Court recognizes the tension between requiring him to prove these elements to 
establish subject matter jurisdiction and the right he maintains to a jury trial on the merits after 
complete pretrial discovery.  The Court agrees with Dr. Cappello that evaluation of subject matter 
jurisdiction under the same standard that would be employed at trial could abrogate this right.  
Thus, “because there is no presumption against state court jurisdiction and because [the Supreme 
                                                 
7 Here, CDPHE has not contested Dr. Cappello’s notice of claim. 
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Court] construe[s] statutes that grant governmental immunity narrowly, . . . [Dr. Cappello] should 
be afforded the reasonable inferences of his evidence.”  Tidwell v. City and County of Denver, 83 
P.3d 75, 85-86 (Colo. 2003).8  Moreover, in a Trinity hearing, the Court is not called upon to fully 
resolve whether CDPHE discharged Dr. Cappello in retaliation for disclosures made by him; 
rather, the Court must “only satisfy itself that it has the ability to hear the case.”  Dennis, 418 P.3d 
at 494. 
 

FINDINGS OF FACT 
 

 Applying the standard of review set forth above, the Court finds that the following facts 
have been proven by a preponderance of the evidence: 
 
 1. The Sexually Transmitted Infections/Human Immunodeficiency Virus/Viral 
Hepatis Branch (“the HIV Branch”) is a branch of the Disease Control and Public Health Response 
Division (DCPHR),9 formerly known as the Disease Control and Environmental Epidemiology 
Division (DCEED), of CDPHE.   
 
 2. The HIV Branch was headed by a branch chief and a deputy branch chief who were 
responsible for managing the branch and its finances.  These responsibilities included the 
administration of Part B of the Ryan White HIV/Aids Program. 
 
 3. The Ryan White HIV/AIDS Program is a federal program administered by the 
United States Department of Health and Human Services Health Resources and Service 
Administration (HRSA) that provides a comprehensive system of HIV primary medical care, 
essential support services and medications for low-income individuals with a medical diagnosis of 
HIV.  Part B provides “grants to States to enable such States to improve the quality, availability, 
and organization of health care and support services for individuals and families with HIV/AIDS.”  
42 U.S.C. § 300ff-21.  When states use funds received under Part B to purchase medications for 
eligible individuals, pharmaceutical companies commonly provide monetary rebates on those 
purchases.  These rebates must be applied in accordance with the Ryan White HIV/AIDS program.  
42 U.S.C. § 300ff-26(g). 
 
 4. Under the Ryan White HIV/AIDS program, CDPHE receives three funding 
streams:  (1) direct grants from HRSA; (2) standard rebates from pharmaceutical companies who 
provide monetary rebates on purchases by CDPHE; and (3) supplemental rebates from 
pharmaceutical companies who provide monetary rebates on medications CDPHE purchases with 
direct grants from HRSA.  The standard and supplemental rebates are derived from purchases 
made by CDPHE with directs grants from HRSA. 
 
 5. Historically, CDPHE expended direct grants from HRSA and standard rebates on 
individuals with HIV and individuals receiving HIV testing and supplemental rebates on 
individuals with HIV and individuals eligible for biomedical HIV/VH/STI prevention 

                                                 
8 The Court understands that it still must determine credibility and resolve disputed facts.  See City and County of 
Denver v. Dennis, 418 P.3d 489, 494 (Colo. 2018). 
9 DCEED became DCPHR as a result of internal reorganization in September 2019.  The Court will refer to this 
division as “DCEED” or “DCPHR” depending on the time frame at issue. 
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interventions.  Biomedical HIV/VH/STI includes Pre-Exposure Prophylaxis (PrEP), a medication 
that reduces an HIV negative individual’s risk of contracting HIV. 
 
 6. In section 25-4-1401, C.R.S. (2021), the general assembly implemented “the drug 
assistance program for qualifying individuals of lower income who have medical or preventive 
needs concerning AIDS or HIV, viral hepatitis, or a sexually transmitted infection.”  CDPHE, 
subject to available appropriations, is authorized to implement this program “to provide assistance 
with indicated screening, general medical, preventive, and pharmaceutical costs for eligible 
individuals.”  § 25-4-1401(2)(a).  The state program is funded from the general fund annually 
appropriated by the general assembly as well as federal funds available under the Ryan White 
C.A.R.E Act of 1990.  § 24-4-1401(2). 
   
 7. Section 25-4-1401(5) also provides for the governor to convene an advisory group 
“to make recommendations for HIV and AIDS policy” in Colorado and to “serve in an advisory 
role” to CDPHE “in implementing the state program[,]” including matters concerning 
pharmaceutical products, income and other eligibility requirements for the state program, and the 
use of funding. 
 
 8. On July 28, 2014, Governor John Hickenlooper issued Executive Order B 2014 004 
which created the infrastructure for the Colorado HIV Alliance for Prevention, Care and Treatment 
(“Alliance”).  The Executive Order defined part of the Alliance’s Mission as strengthening “local 
and statewide coordination in the fight against HIV throughout the continuum of care and 
prevention” and promoting “collaboration, linkages, transparency and information among 
providers, public health agencies, community members, and individuals affected or infected with 
HIV.  Ex. BB-K 1-2. 
 
 9. Robert Bongiovanni served as the chief of the HIV Branch until his retirement from 
CDPHE in February 2017.  He retired to engage in public activism, explaining that “HIV is my 
calling, it is not my job.”  Tr., 76:10-11, July 29, 2021. 
 
 10. The Office of State Auditor performed an audit of the financial statements of the 
State of Colorado as of and for the year ending June 30, 2017.  Upon completion of the Audit, the 
State Auditor advised Dr. Larry Wolk, the Executive Director and Chief Medical Officer for 
CDPHE of internal control and compliance deficiencies concerning documentation and procedures 
related to HIV Care Formula Grants under Part B of the Ryan White HIV/AIDS Program.  The 
State Auditor wrote: 
 

During our testing of the Human Immunodeficiency Virus (HIV) major program, a 
number of requested items took significant effort from program personnel to obtain 
and/or re-create as requested items or supporting documentation were not readily 
available.  We understand that the long time Sexually Transmitted 
Infections/HIV/Viral Hepatis Deputy Branch Chief retired in March 2017 and the 
position was not formally filled for approximately three months, which may have 
impacted the timeliness of information; however, it is also our understand that the 
Branch may lack an organized shared drive.  Without a systematic process for 
storing reports, supporting data, policies and procedures on the shared drive, the 
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Department is at risk of being unable to provide the supporting documentation 
required by internal, external, and regulatory audits. 
 

Ex. 22 at 2. 
 
 11. Mr. Bongiovanni acknowledged these deficiencies at the hearing, noting that he 
was unsuccessful in implementing a proper chart of accounts despite attempts for ten or more 
years. 
 
 12. On August 31, 2017, Dr. Cappello began working for the CDPHE as the Director 
of DCEED.  In that position, he managed 200 employees and five (or six) branches, including the 
HIV Branch, and oversaw a million-dollar budget.  He testified that he provided scientific and 
executive leadership and management within DCEED. He understood that his employment was 
at-will and that he served at the pleasure of the Executive Director of CDPHE. 
 
 13. Dr. Cappello acknowledged three general areas of responsibility.  First, he was 
responsible for leadership and management.  As leader and manager of DCEED, he was 
responsible for the planning, organization, administration and evaluation of programs within 
DCEED, the development and implementation of the division’s goals, objectives, policies and 
procedures, the setting of priorities for monitoring and redirecting resources,  and interaction with 
other divisions as well as external stakeholders and customers.10  
 
 14. Dr. Cappello’s second area of responsibility was supervision and acting as the 
appointing authority. Here, he provided guidance to his subordinates and division staff on key 
issues, including budgetary and accounting matters and the administration of grants, and on 
communication with other agencies, departments, community groups, and the public. 
 
 15. In his third area of responsibility, Dr. Cappello addressed quality assurance and 
process improvement in DCEED.  He was responsible for identifying areas that required process 
improvements and delegating quality control issues. 
 
 16. When Dr. Cappello assumed leadership of DCEED, Mel Matson was the chief of 
the HIV Branch.  She reported to Dr. Dan Shodell, the Deputy Director of DCEED, who reported 
to Dr. Cappello.  In July 2017, Shannon Flowers assumed the role as DCEED Operations Branch 
Chief.  She was responsible for handling fiscal and procurement matters for the Division’s 
branches, including the HIV Branch.  She directly reported to Dr. Cappello. 
 
 17. After he began his tenure as Director of DCEED, multiple concerns about the 
operation of the HIV Branch were brought to his attention.  He conducted a meeting, on November 
27, 2018, with the HIV Branch’s financial members, as well as Joi Simpson, the Director of Human 
Resources for CDPHE.  At the meeting, Scott Byars, one of the financial managers, advised Dr. 
Cappello that the HIV Branch lacked internal controls and checks and balances, displayed no 
accountability, and potentially did not maintain any tracking of rebate funds.  Ms. Simpson 

                                                 
10 DCEED’s stakeholders and customers included members of the HIV community and advisory groups, such as the 
Alliance, the Ryan White State Drug Assistance Program (SDAP), and the Colorado HIV and AIDS Prevention Grant 
Program (CHAPP). 
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testified that “the impact was millions and millions of dollars, which is very serious” and “was in 
part a result of personnel matters in the branch[.]”  Tr., 199:11-21, July 28, 2021.   
 
 18. After the meeting, through multimedia messaging, Dr. Cappello advised Deputy 
Chief Medical Officer Tina Ghosh, his supervisor, and Director Wolk about his concerns and 
requested an external audit of the HIV Branch.  Ex. 15.  Dr. Ghosh initially supported the request 
for an audit.  However, after Dr. Ghosh shared these concerns with Ann Hause, the Director of 
Legal and Regulatory Compliance for CDPHE, the audit was not conducted. 
 
 19. As a result of the meeting, Dr. Cappello also directed Ms. Flowers to meet with 
CDPHE’s Accounting Department, also known as “Building C,” to identify financial issues, 
including the invoicing, tracking, and receipt of rebate funds, within the HIV Branch.   
 
 20 During her first year as Operations Branch Chief, Ms. Flowers discovered serious 
financial issues in the HIV Branch.  She described them as follows: 
 

I found that there was not a lot of consistency in either reporting, tracking, being 
able to tell what contracts had been written versus what existed in CORE.11  And I 
would say that was kind of across the board that I think what I found in CORE was 
not  -- was not matching up with a lot of the different spreadsheets and the different 
tracking mechanisms that I found. 
 

Tr., 156:15-22, July 26, 2021.  She added that the HIV Branch did not adhere to GAPP, generally 
accepting accounting principles, and that revenues that had come into the HIV Branch were not 
being captured in CORE.  Indeed, she noted that checks received by the Branch “were sitting in 
desk drawers to kind of delay that revenue recognition so that they wouldn’t have to be spending 
those funds.”  Id. at 158:2-6. 
 
 21. During his testimony, Mr. Bongiovanni acknowledged the HIV Branch’s practice 
of withholding checks from central accounting. 
 
 22. Attached to a December 22, 2017 email, Dr. Cappello provided a memorandum on 
his investigation of the HIV Branch to Director Wolk, Dr. Ghosh, and Karin McGowan, CDPHE’s 
Deputy Executive Director.  There, he described areas of concern, including “internal controls, 
adherence to State fiscal rules, appropriate use and accurate reporting of all funding streams and 
identifying conflicts of interest with regard to contracts.”  Ex. 18 at 2.  Ms. McGowan further noted 
that the memorandum reported concerns that excessive fund balances concerning the Ryan White 
rebates could result in the reversion of funds to the federal government. 
 
 23. Indeed, Dr. Cappello discovered that the HIV Branch was required to spend the 
pharmaceutical rebates it received on drugs purchased using Ryan White funds before it could 
obtain and spend additional direct grants from HRSA under the HIV/AIDS Program.  Dr. Cappello 
testified, that by not invoicing, tracking and spending those rebates, the HIV Branch caused 
CDPHE to appear to be eligible for additional Ryan White funds it would otherwise not have 
received if it actually invoiced, tracked and spent the pharmaceutical rebates.  Dr. Cappello learned 
                                                 
11 CORE is the State of Colorado’s enterprise financial system. 
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that the HIV Branch was “accumulating those large fund balances for either a rainy day or if there 
was an appeal to the Affordable Care Act.”  Tr., 76:17-19, July 26, 2021.12 
 
 24. After expressing his concerns about financial mismanagement at the November 27, 
2017 meeting, Mr. Byars, in early 2018, provided a memorandum entitled “Operational Financial 
Analysis of the STI/HIV Branch” to Dr. Cappello, Dr. Shodell, and Ms. Flowers. Ex. 14. This 
memorandum addressed various concerns with the Branch’s finances.  Mr. Byars emphasized the 
lack of “internal control processes . . . to ensure processes take place” and the lack of adherence to 
state fiscal guidelines.  Id. at 1. 
 
 25. In early 2018, Ms. Flowers began working with the accounting department to 
change the CORE system “so that rebates could be tracked between state and federal monies.”  Tr., 
179:20-25 to 180:1-2, July 26, 2021.  She also began addressing the concerns raised in Mr. Byar’s 
memorandum. 
 
 26. During their investigation of the financial issues within the HIV Branch, Dr. 
Cappello and his team met significant opposition from Ms. Mattson and her financial managers. 
Dr. Cappello testified that they refused to provide information regarding the management of HIV 
Branch funds.  Ms. Flowers described the attitude of HIV Branch managers as “incredibly hostile” 
and indicated that they were “very defensive and territorial” in sharing information about 
programmatic and fiscal issues.  Id. at 159:12-20.  She found these personnel issues interfered with 
and prolonged her efforts to remedy financial mismanagement. 
 
 27. In a memorandum dated December 6, 2017, Dana Erpelding, Administrative 
Director of CDPHE’s State Laboratory, advised Dr. Cappello that Ms. Mattson “demonstrated a 
lack of respect for division and department executive leadership” and “voiced contempt for Dr. 
Wolk,  [Dr.] Tista [Ghosh] and [Dr.] Dan [Shodell].”  Ex. 17 at 1.  Ms. Erpelding also reported 
that Ms. Mattson “found it necessary to circumvent leadership to ensure that her program would 
continue to operate effectively” and intended “to insulate the program from th[e] scrutiny” that 
had been directed at the HIV branch.  Id. 
 
 28. Ms. Mattson later was terminated for “inadequate oversight in management of the 
STI/HIV branch, hiding information, including financial information from leadership, as well as 
unprofessional and inappropriate behavior.”  Tr., 71:11-23, July 26, 2021.  Ms. Simpson, the 
Human Resources Director, testified that, based on the risks presented by Ms. Mattson, Dr. 
Cappello appropriately dismissed Ms. Mattson from her employment. 
 
 29. Dr. Cappello was concerned that the HIV Branch operated its financial operations 
separately from DCEED and Building C operations.  He described HIV Branch’s financial 
operations as “shadow ops.”  Id. at 78:22.  Ms. McGowan shared these concerns.  She noted that 
it posed difficulties in tracking funds and that none of the other CDPHE branches maintained 
independent financial systems. 
 

                                                 
12 Dr. Cappello indicated that there was a “major concern among the HIV/STI branch and their managers” that, with  
the election of President Donald Trump, there would be repeal of the Affordable Care Act, “which would drop funding 
for HIV/STI prevention.”  Id. at 76:8-14.  
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 30. Dr. Shodell testified that the HIV Branch Chief generally was the primary point of 
contact with the HIV Branch’s advisory boards, such as the Alliance. Dr. Cappello noted that, 
while it was not his regular duty to communicate with those advisory boards, he chose to 
communicate with them directly about his significant financial concerns.  He began addressing 
these issues with the Alliance in late 2017. 
 
 31. On January 8, 2018, Dr. Cappello sent a memorandum to Barb Cardell, the 
Community Co-Chair for the Alliance, describing the financial issues within the HIV Branch and 
CDPHE’s plans to address those issues.  Ex. 20.  Ms. Flowers assisted Dr. Cappello in the drafting 
of the memorandum.  The memorandum was presented to the State Board of Health and was posted 
on websites for CDPHE and the State Board of Health. It was written on DCEED letterhead and 
included Dr. Cappello’s official title. 
 
 32. The memorandum first addressed issues related to the Ryan White Program: 
 

As a recipient of federal funds, the program is required to submit routine financial 
reports, known as Federal Financial Reports (FFRs), which detail expenditures and 
the obligation of federal funds. The NOA contained the caveat that “if the interim 
FFR indicates the funds obligated are less than 75%, HRSA will recoup the 
remaining amount of funds and the jurisdiction will not be eligible for ADAP 
Supplemental funds”. On Friday, December 15, 2017, an interim FFR submitted to 
HRSA reflected obligated funds of only 64.67%. While there is ongoing discussion 
with HRSA as to whether the obligated amount should increase to include carry 
forward funds, the obligated amount would still be less than the required 75%. 
Division leadership was not apprised of the program’s failure to meet the 75% 
obligation requirement until the interim FFR was due.  
 
Consequently, failure to meet this award requirement may result in the program, 
and therefore CDPHE, having to return as much as $1.4 million dollars to HRSA. 
Division leadership reached out to HRSA to request additional consideration given 
that leadership was not made aware of the issue in a timely manner, and to provide 
assurances that steps were being taken to improve business processes and oversight 
within the program in the immediate future. We expect to receive notice from 
HRSA in the near future as to the nature of the penalty for failure to adequately 
obligate the HRSA funds. 

 
Ex. 20, at 2.  The memorandum then addressed issues related to PrEP funding: 
 

On December 28, 2017 division leadership was notified by program staff that the 
PrEP program had failed to spend down $1.3 million in CDC federal carry over 
funds from fiscal year 2016 to 2017. Because this was the second carryover of these 
CDC federal funds, this may result in a complete loss of the $1.3 million. Also, 
another $1 million of unspent federal funds from fiscal year 2017 has been 
identified and the Division will now have to request a carryover of these funds into 
fiscal year 2018. 
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Id. at 2-3. 
 
 33. Dr. Cappello concluded the memorandum with an explanation of improvement 
steps, including monthly reconciliation of grant expenditure and encumbrances, revenue 
forecasting and expense budgeting, and skill improvement and training for staff. 
 
 34. Director Wolk, Dr. Ghosh, and Ms. McGowan were concerned about the large fund 
balances resulting from the unspent rebate funds.  They sought to spend down those fund balances 
to deliver the money to individuals who could use the funds.  
 
 35. Ms. McGowan detailed the three main reasons for the spend down.  The first reason 
was the expiration of the PrEP grant, combined with the realization that rebate funds had to be 
expended before CDPHE would expend formula funds, and the limited time to do so. The second 
reason was an interpretation that some of the rebate dollars could not be used for PrEP or 
prevention.  The third reason was CDPHE’s fund balance over which the Joint Budget Committee 
staff analyst was expressing concern. 
 
  36. In an email, Dr. Ghosh listed Dr. Wolk’s ideas for the DCEED spend down plan.  
Director Wolk suggested funding for HIV and Hepatis C patients in jails, funding for STI 
prevention, funding for rural clinics and hospitals to improve screening for HIV, STIs and Hepatis 
C, modernization for data collection and the detection of emerging issues, and improvements for 
prevention and screening in healthcare.  Ex. 24.   
 
 37. Dr. Cappello testified that the plan was implemented and that it was directed by 
Director Wolk.  Upon Dr. Wolk’s resignation as Executive Director in or around August 2018, 
Ms. McGowan, the interim Executive Director, assumed responsibility for the spend down plan. 
 
 38. Dr. Ghosh also suggested spending a portion of the rebate fund balances on teen 
vaping prevention.  According to Ms. McGowan, Dr. Ghosh had identified a nexus between teen 
vaping and risky sexual behavior.  Ms. McGowan further stated that Ms. Hause indicated the use 
of the funds to address teen vaping would be an eligible expenditure. 
  
 39. Dr. Cappello advised the Alliance about CDPHE’s spend down plan for the unused 
fund balances.  The Alliance members believed that some of the expenditures, including the use 
of funds for family planning and vaping programs were not appropriate because these funds were 
not being used for individuals living with HIV or for individuals vulnerable to acquiring HIV. 
 
 40. In the second half of 2018, Dr. Cappello hired Karen Trierwieler, a consultant, to 
assist him in his review of the HIV Branch.  Following her extensive review, in April 2019, Human 
Resources approved a plan to consolidate the HIV Branch’s financial operations into DCEED’s 
Operations and Finance Branch.  Ms. Flowers testified that the reorganization was “being 
implemented throughout the rest of 2019.” Tr., 173:9-12, July 26, 2021. 
 
 41. On October 16, 2018, Todd Grove, a healthcare access unit supervisor with the HIV 
Branch, sent a memorandum to Jim Stewart, Ms. Flowers, and Dr. Shodell.  Mr. Grove recently 



11 
 

had attended a NASTAD13 meeting.  Ex. 27.  In the memorandum, he expressed his “extreme 
concerns about the spend down plan established by CDPHE management.” Id. at 1.  He advised, 
that pursuant to NASTAD’s interpretation, supplemental rebates generated by prescription copays 
paid for with state dollar were the only unrestricted revenue.  Id.  He further noted, again pursuant 
to NASTAD’s interpretation, that rebates generated from federal Ryan White funds had to be used 
in accordance with federal regulations and Ryan White policy and guidance.  Id.   Mr. Grove 
indicated that CDPHE’s classification of all supplemental rebates as gifts, grants, and donations, 
which allowed CDPHE to spend the funds with more flexibility, was contrary the NASTAD 
guidance.  In discussing the historical background of CDPHE’s classifications of supplemental 
rebates, Mr. Grove recalled earlier discussions between Mr. Bongiovanni, Ms. Mattson and others 
“about how ‘aggressive’ the state should be in its interpretation of state’s rights.”  Id.  at 2.  Mr. 
Grove questioned whether Ms. Hause was involved in those discussions of the aggressive 
interpretation of state rights. 
 
 42. Dr. Cappello received Mr. Grove’s memorandum from Ms. Flowers and Dr. 
Shodell on or about October 16, 2018.  Upon receipt of Mr. Grove’s memorandum, Dr. Cappello 
directed Ms. Flowers to share the memorandum with Ms. Hause and Becca Lembke, CDPHE’s 
internal auditor.  Dr. Cappello sought “a legal review of the historical practice at CDPHE of 
spending the supplemental rebates and the concerns that Mr. Grove brought forward.” Tr., 108:18-
21, July 26, 2021.  Dr. Cappello testified that, after this review, the spend down plan was approved. 
 
 43. On October 22, 2018, Dr. Ghosh completed a performance assessment of Dr. 
Cappello in his roles as a division director at CDPHE.  She wrote: 
 

As your supervisor, it has been an absolutely [sic] pleasure to work with you. You 
have taken on a very difficult role as the Director of the Disease Control and 
Environmental Epidemiology Division, one of CDPHE’s largest and most complex 
divisions.  I appreciate your willingness to take on this challenge, your 
extraordinary work in uncovering areas that need improvement, and your courage 
in dealing with difficult management issues.  You are a great manager and leader, 
and an enormous asset to CDPHE. 
 

Ex. A1. 
 
 44. In January 2019, Jill Hunsaker Ryan was appointed as the Executive Director of 
CDPHE. 
 
 45. On January 31, 2019, Dr. Cappello met with Director Ryan and Elizabeth Arenales, 
a representative from the Governor’s Office, and shared his concerns about the HIV Branch with 
them.  He described the financial mismanagement of the HIV Branch, including significant 
reversions of funds, inadequate tracking and monitoring of the finances, and lack of internal 
controls. He advised them of the actions to correct the mismanagement and disclosed the 
opposition by some Alliance members to some of these changes.  He provided them with a copy 
of the memorandum that he had sent to Director Wolk, Dr. Ghosh, and Ms. McGowan on  
December 22, 2017, and a copy of the memorandum he had sent to the Alliance and the Colorado 
                                                 
13 National Association of State and Territorial AIDS Directors. 
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Board of Health on January 8, 2018.  Exs. 18 & 20.  Director Ryan advised Dr. Cappello that she 
would discuss his concerns with the Governor and that she may engage him in follow-up 
conversations. 
 
 46. After that meeting, Dr. Capello began to meet routinely with Director Ryan and 
continued their discussion about the HIV Branch at those meetings. 
 
 47. Meanwhile, in February 2019, Mr. Bongiovanni contacted Director Ryan to voice 
the concerns of the community about the spend down plan, including the funds used for a teen 
vaping program and family planning.  Mr. Bongiovanni also indicated that he was having difficulty 
obtaining fiscal and budgeting data and other reports from CDPHE.   
 
 48.  Notably, Mr. Bongiovanni previously had worked with Director Ryan at the 
Jefferson County Health Department and felt very comfortable in reaching out to her with his 
concerns. 
 
 49.  Director Ryan was under the “impression” that Dr. Cappello supported the teen 
vaping program.  She testified that, upon hearing the concerns of Mr. Bongiovanni, she became 
“disappointed,” feeling that Dr. Ghosh and the others “made me feel like . . . they didn’t care that 
much about HIV prevention.”  Tr., 103:25-104:2, July 28, 2021. 
 
 50. Director Ryan contacted Dr. Ghosh about Mr. Bongiovanni’s concerns.  She then 
arranged a meeting between Mr. Bongiovanni, Dr. Cappello, David Norris, Chief Financial Officer 
David Norris, and Deputy Director Mike Nugent to discuss Mr. Bongiovanni’s concerns. 
 
 51. On May 6, 2019, Dr. Cappello sent a memorandum to Moises Munoz, the 
Community Chair for the Alliance.  Ex. 43.  Ms. Flowers assisted in the drafting of the 
memorandum. There, Dr. Cappello updated Mr. Munoz on funding source issues within the HIV 
Branch and actions to correct them.  He also provided information regarding broader changes in 
the HIV Branch, DCEED, and CDPHE related to internal controls, tracking and communication.  
He further advised Mr. Munoz that funds went to local public health agencies “for STI treatment 
and prevention, the improvement of treatment and wrap-around services, early detection, lab, and 
equipment to support testing”  and that “a small portion of these unallocated supplemental rebate 
funds were used to support the Governor’s Executive Order and CDPHE’s campaign to curb youth 
vaping.”  Id. at 3. 
 
 52. On May 8, 2019, Dr. Cappello presented his memorandum at a meeting of the 
Alliance.  Director Ryan, Dr. Shodell, and Mike Nugent were in attendance.  Director Ryan only 
attended part of the meeting.  During the meeting, some Alliance members raised concerns about 
the supplemental rebate funds spent on an anti-vaping program.  Dr. Cappello responded to these 
concerns, advising members of the Alliance that CDPHE’s legal department had reviewed and 
approved the expenditure.  Because some members of the Alliance did not trust the legal review 
and at the suggestion of Mr. Bongiovanni, Dr. Cappello agreed to obtain an opinion from the Office 
of the Colorado Attorney General.  At that meeting, Mr. Bongiovanni and other Alliance members 
also requested more detailed financial reports and were advised that they would be produced in 
two to four months since the accounting system was not yet ready to push those reports. 



13 
 

 
 53. Ms. Cardell continued to ask the HIV Branch for financial reports on the Branch’s 
expenditure of unused fund balances but did not receive the requested information.  She was 
advised that the financial system did not allow the production of the reports and that the Branch 
was preparing spreadsheets with the information.  In a June 7, 2019 email to Dr. Shodell, Ms. 
Cardell specifically requested financial reports on the $500,000.00 vaping expenditures, forfeited 
funding in 2017-2018, and contracts funded, in whole or in part, by supplemental rebate funding 
in 2017-2018.  Ex. R1. 
 
 54. Ms. Flower testified that, in 2019, with the approval of Dr. Cappello, she and Justin 
Tarr, the Interim Deputy Branch Chief, were involved in creating the Alliance fiscal committee.  
The purpose of the committee was to determine how to design financial reports that would be 
provided to the Alliance on a monthly basis.  She acknowledged that committee members voiced 
frustration with CDPHE’s delays in providing financial information.  Mr. Bongiovanni testified 
that Ms. Flowers partially provided the information requested by the Alliance, including 
spreadsheets with detailed transaction data, but did not provide the actual uses of the funds. 
 
 55. After the May 8, 2019 meeting, Dr. Cappello instructed Ms. Flowers to work with 
Ms. Hause in obtaining an opinion from the Office of the Attorney General regarding expenditure 
of federal Ryan White supplemental rebate funds.  On May 22, 2019, Ms. Flowers sent an email 
to Ms. Hause requesting assistance in seeking this opinion.  Ex. 45 at 1. 
 
 56. Jen Weaver, a First Assistant Attorney General who advises CDPHE in public 
health matters, responded to the inquiry regarding supplemental rebate funds on August 19, 2019.  
Ms. Weaver advised Dr. Cappello, Ms. Flowers, and Ms. Hause that the expenditure of 
supplemental rebates had to comply with 42 U.S.C. § 300ff-26 with the purpose of providing 
therapeutics to treat HIV/AIDS or prevent the serious deterioration of health arising from 
HIV/AIDS in eligible individuals.  Ex. 48 at 1. 
 
 57. On August 22, 2019, Dr. Cappello, Ms. Flowers, Ms. Hause, and Dr. Shodell met 
with Ms. Weaver.  When they requested a formal Attorney General opinion, Ms. Weaver declined 
their request.  At the meeting, Dr. Cappello and the others posed additional questions regarding 
the expenditure of federal supplemental rebates, including the use these funds for the procurement 
of PrEP medication. 
 
 58. On September 3, 2019, in an email, Ms. Weaver addressed a follow-up question 
regarding the use of federal Ryan White supplemental rebate funds for an anti-vaping campaign.  
She advised: 
 

No. 42 U.S.C. § 300ff-26(a) states that the funds can be used “to provide 
therapeutics to treat HIV/AIDS or prevent the serious deterioration of health arising 
from HIV/AIDS in eligible individuals, including measures for the prevention and 
treatment of opportunistic infections.” The statute defines “eligible individual” to 
require a current medical diagnosis of HIV/AIDS. Assuming this effort is aimed at 
reducing risky behavior that could lead to future infection of HIV/AIDS, LGBTQ 
youth without a current diagnosis would not be eligible to receive federal funds. 
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Id.  She also responded to a question about the nature and limit of the authority granted to advisory 
groups, such as the Alliance.  
 
 59.  Ms. Flowers testified that CDPHE’s prior spending practices had been contrary to 
the advice of the Attorney General’s Office.  She noted that CDPHE had not made the distinction 
between the types of supplemental funding and had used federal Ryan White supplemental rebate 
funds for individuals not living with HIV or AIDS.  Ms. McGowan confirmed this testimony, 
admitting that such funds had been used toward prevention efforts. Mr. Bongiovanni further 
admitted that, during his tenure as Deputy Chief of the HIV Branch, both supplemental and 
standard level federal and state rebate funds were comingled in a single account. 
 
 60. Ms. Weaver’s legal advice was consistent with the Notice of Award issued by 
HRSA to CDPHE on April 8, 2019.  The Notice states that “Recipients must follow the guidance 
in all applicable HIV/AIDS Bureau Policy Notices and Program Letters to ensure compliance with 
programmatic requirements” and includes a website link.  Ex. 39 at 5, ¶ 13.  The link refers to a 
page on HRSA’s website14 containing various Policy Notices and Program Letters.  Ex. 3.  PCN 
15-04, one of the policy clarification notices, provides: 
 

Acceptable uses:  
The RWHAP legislation requires that rebates collected on ADAP medication 
purchases be applied to the RWHAP Part B Program with a priority, but not a 
requirement, that the rebates be placed back into ADAP. These rebates must be 
used for the statutorily permitted purposes under the RWHAP Part B Program, 
which are limited to core medical services including ADAP, support services, 
clinical quality management, and administrative expenses (including planning and 
evaluation) as part of a comprehensive system of care for low-income individuals 
living with HIV. 
 

Ex. 6. 
 
 61. On September 1, 2019, Director Ryan promoted Dr. Cappello.  With this 
promotion, Dr. Cappello led the largest division at CDPHE.  In addition to continuing as the 
Director of DCEED, Dr. Cappello’s new responsibilities included direct supervision of the State 
Laboratory and the Office of Emergency Preparedness.  He thus had increased oversight of 
approximately one hundred additional employees and an additional budget of between twenty and 
thirty million dollars.  He also received a base salary increase of approximately thirteen thousand 
dollars.  This expanded division became known as the Division of Disease Control and Public 
Health Response (“DCPHR”).  In this new role, Dr. Cappello began reporting directly to Director 
Ryan. 
 
 62. Upon confirmation that federal Ryan White supplemental rebate funds could not be 
spent on prevention, Dr. Cappello determined that it was in the public’s interest “[t]o know about 
this information.”  Tr., 10:9-11, July 27, 2021.  He anticipated that this information would be 

                                                 
14 https://hab.hrsa.gov/sites/default/files/hab/Global/pcn_15-04_pharmaceutical_rebates.pdf. 
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received with disappointment and resistance by CDPHE staff members, contractors, and 
community members, including members of the Alliance.  He “assumed that this would be difficult 
news because they had been receiving these funds in the past.” Id. at 9:8-10. 
 
 63. On September 9, 2019, Dr. Cappello met with Director Ryan and discussed the 
Attorney General’s opinion and the implications that it would have on the HIV/STI program. He 
also provided her with a copy of a memorandum, Exhibit 49, that he intended to provide to the 
Alliance for their upcoming meeting. 
 
 64. Director Ryan’s recollection of this meeting and other events, as well as her 
understanding of the proper use of federal Ryan White supplemental rebate funds and HIV Branch 
fiscal matters, in the fall of 2019 was vague.  For example, during her direct examination, she was 
questioned about the scope of the Attorney General’s opinion and responded, “At the time, I hadn’t 
put all of that together about the AG’s opinion.”  Tr., 56:25-57:1, July 28, 2021.  She admitted not 
understanding the implications of the opinion, stating she “just wasn’t in the weeds that much.” 
Id. at 58:15-16.  Indeed, she was often unclear as to what she saw and what was communicated to 
her. Thus, the Court places little weight on Director Ryan’s testimony as to these events, including 
the testimony elicited from her attorneys, and her reaction to the events.  
 
 65. Later that day, Dr. Cappello’s memorandum was sent to the Alliance and to Mr. 
Munoz as co-chair of the Alliance.  Ex. 49.  Members of Dr. Cappello’s team assisted Dr. Cappello 
in the drafting of the memorandum.  The memorandum was on CDPHE letterhead with Dr. 
Cappello’s official title. CDPHE also posted the memorandum on its website.  In the 
memorandum, Dr. Cappello provided updates on funding source issues and responded to a request 
for clarification on the management of HIV pharmaceutical rebate funds.  Dr. Cappello stated, in 
pertinent part, as follows: 
 

The use of state rebate funds, both standard and supplemental, will be managed in 
accordance with SDAP statute § 25-4-1401, CRS. The use of federal rebate funds, 
both standard and supplemental, will be managed in compliance with federal HRSA 
Ryan White program rules. These rules indicate that funds must be used for direct 
service delivery with a focus on people living with HIV. There are limited 
allowances to support activities for people at risk of HIV acquisition and for 
administrative costs to administer programs. 
 

Ex. 49 at 2. 
 
 66. On November 6, 2019, Dr. Shodell sent an email captioned “contractor reductions 
– heads up” to Dr. Capello, Ms. McGowan, Director Ryan, and Ms. Flowers. Ex. 52 at 1.   There, 
he advised them about “significant reductions in HIV funding linked to ending of a key CDC grant 
(HIV PrEP) and reductions in pharmaceutical rebated funding (based on reaching the end of the 
spend-down plan and new restrictions on how we spend rebate, per AG’s office).”  Id.  In response 
to questions about the amount of the reductions, Dr. Shodell attached a memorandum detailing the 
reductions: 
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x For HIV testing, all contractors funded from these specific sources will 
receive a 59.6% reduction in their upcoming contract 

x For PrEP activities, all contractors funded from these specific sources will 
receive an 87.3% reduction in their upcoming contract  

The decrease in funding is significant, and in total equates to a reduction of 
approximately $737,000 in HIV testing funds and $2,066,761 in PrEP funding for 
our contractors and community partners.  

 
Ex. L. Dr. Shodell explained that the reductions were necessary because of the following three 
significant changes to the HIV Branch’s funding: (1) a CDC-funded PrEP grant ended on 
September 30, 2019; (2) the supplemental rebate spend-down plan funding HIV testing and PrEP 
was scheduled to conclude on December 31, 2019; and (3) the Attorney General issued more 
restrictive guidance on the use of supplemental rebate funds.  Id. 
 
 67. The CDC PrEP was a three-year grant awarded on a one-time basis and initially set 
to end on September 30, 2018.  Through the efforts of Dr. Cappello and his staff, the grant was 
extended for an additional year, until September 30, 2019.  The term of the grant was posted in the 
meeting minutes for the Alliance and thus, known to the public.  Similarly, the spend-down plan 
for available excess, which Dr. Cappello described as a one-time expenditure for that year, was 
known to the public.   
 
 68. However, the more restrictive guidance on the use of federal Ryan White 
supplemental rebate funds was first disclosed to the public in Dr. Cappello’s September 21, 2019 
memorandum.  Dr. Cappello recognized that this new restriction would have a long-term impact 
on future funding streams, particularly because it was contrary to CDPHE’s historical practice of 
spending those funds.  Dr. Cappello described that historical practice as “spend[ing] these Ryan 
White supplemental federal rebate funds as grants, gifts, and donations” and having the “freedom 
and flexibility” of using much of the funds for prevention.  Tr., 27:4-9, July 27, 2021. 
 
 69. In response to Dr. Shodell’s November 6, 2019 memorandum, Ms. McGowan 
inquired: “Does this mean we will still have steady rebated dollars coming, they just cannot be 
used for PrEP activities?”  Ex. 52 at 5.  Ms. Flowers answered in the affirmative.  Director Ryan 
then, in her response, acknowledged that Ms. McGowan had updated her and that she would let 
the others know if anyone reached out to her.  Id.  Ms. McGowan replied, “I feel ready for the 
band aid to get ripped off.”  Id. at 6. 
 
 70. On November 12, 2019, Dr. Cappello sent a memorandum to the Alliance, CHAPP, 
and SDAP.  Ex. 55.  The memorandum was on CDPHE letterhead with Dr. Cappello’s official 
title.  Dr. Shodell assisted in the drafting of the memorandum.  That afternoon, the memorandum 
was posted in a publicly available Google drive.  In the memorandum, Dr. Cappello discussed the 
limitations on the use of federal pharmaceutical rebates that he previously disclosed to the Alliance 
in his September 9, 2019 memorandum: 
 

In September of 2019, I presented a memorandum to the Colorado HIV Alliance 
for Prevention, Care and Treatment (Alliance) that outlined changes to STI/HIV 
funding. Specifically, that the use of federal pharmaceutical rebate funds, both 
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standard and supplemental, would be managed in compliance with federal HRSA 
Ryan White program rules. These rules indicate that funds must be used for direct 
service delivery with a focus on people living with HIV. There are limited 
allowances to support activities for people at risk of HIV acquisition and for 
administrative costs to administer programs. 
 

Id. at 1.  In the memorandum, Dr. Cappello also shared Dr. Shodell’s recapping of the three 
significant changes to the HIV Branch’s funding and the reductions for HIV testing in the amount 
of approximately $737,000.00 and for PrEP in the amount of approximately $2,066,761.00.15  Id.  
Finally, he explained that “PrEP activities [were] no longer appropriate under the currently 
available funding sources.”  Id. at 2.  Dr. Cappello acknowledged that “the timing means that our 
contractors are receiving very little notice about these significant decreases.”  Id. 
 
 71. On November 13, 2019, the Alliance held a meeting where Ms. Flowers and other 
members of Dr. Cappello’s staff discussed Dr. Cappello’s November 12, 2019 memorandum with 
members of the Alliance.  Neither Dr. Cappello nor Dr. Shodell attended the meeting.  Ms. Flowers 
described the meeting as “incredibly hostile, and aggressive, and really upsetting” and “incredibly 
unprofessional.”16 Tr., 241:11-15, July 26, 2021.  Members of the Alliance voiced their frustration 
with the funding “restrictions.” Mr. Bongiovanni believed that the impact of these restrictions on 
the prevention side would result in unnecessary morbidity and on the care side in unnecessary and 
early mortality.  He stated, “I cannot understand what higher priority you would have with 2020 
supplemental rebated money than HIV testing and PrEP” and “You guys are more highly 
prioritizing something other than HIV testing and PrEP.”  Tr., 23:03-12, July 29, 2021.  Ms. 
Cardell shared Mr. Bongiovanni’s outrage, remarking, “We’re going to gut PrEP? Shame on us. 
Shame.”  Tr., 41:18-21, July 30, 2021.  Ms. Flowers explained to them that CDPHE was “trying 
to align the funding and resources that [it] had with allowable expenditures and allowable 
activities.”  Tr., 244:13-16, July 26, 2021. 
 
 72. After the meeting, Dr. Cappello was advised by members of his staff about the 
unprofessional and hostile behavior displayed by members of the Alliance.  He understood that 
members of the Alliance were outraged by his memorandum.  Dr. Shodell understood that 
members of the Alliance were surprised by the information presented in the memorandum. Dr. 
Cappello listened to a recording of the meeting and shared his staff’s concern.  He called Director 
Ryan, Ms. McGowan, and Ms. Simpson and informed them about the meeting and the concerns 
of his staff. 
 
 73. Director Ryan thanked Dr. Cappello for the information and asked him to keep her 
posted on the situation.  Ms. McGowan and Ms. Simpson expressed more concern about the 
treatment of the staff.  Ms. Simpson advised Dr. Cappello that she would attend future meetings 
so that she could ensure protection of the staff from the reported behavior. 
 
 74. On November 14, 2019, Mr. Bongiovanni contacted Director Ryan and complained 
to her about the information disclosed in Dr. Cappello’s November 12, 2019 memorandum.  He 
told her that “he could not understand what higher priority DCPHE may have with respect to 2020 
                                                 
15 See supra ¶ 66.  
16 Again, the Court has reviewed Exhibit 59 and accepts Ms. Flowers’ description of the tenor of the meeting. 



18 
 

supplemental rebate moneys than HIV testing and PrEP” and that Dr. Cappello and Dr. Shodell 
“were talking too narrow of an interpretation” on use of federal Ryan White funds.  Tr., 13:5-10 
& 15:11-16:25, July 28, 2021. 
 
 75. That same day, Mr. Bongiovanni sent Director Ryan the following text message: 
 

The community doubts the basic competence of the Division and Branch to 
administer these funds.  They are resorting to blaming everyone except themselves 
for the recent train wreck.  We don’t trust them to interpret federal or state rules or 
the AG opinion.  I’m not sure how to regain that trust.  But continuing to delay 
reports is the WRONG thing to do now. 

 
Ex. 42 at 1.17 
 
 76. The next day, Director Ryan sent an email to Mr. Bongiovanni, where she asked 
Mr. Bongiovanni to provide her with a description of financial information which she had not been 
able to obtain and of “the nuance between the rebates and which one seems to be more flexible in 
terms of spending requirements[.]” Ex. 61 at 1.  Mr. Bongiovanni responded with an attachment 
of the types of rebates and their restrictions.  He also indicated that “CDPHE fiscal staff have said 
they are working on providing this financial report, but it seems to have ‘stalled out’ for some 
reason.”  Id.  In his testimony, Mr. Bongiovanni acknowledged that he did not provide the same 
information to Dr. Cappello because he “sensed that things moving forward would focus on 
Director Ryan and Karin McGowan becoming the principal decision makers[.]”  Tr., 31:1-6, July 
29, 2021. 
 
 77. Ms. McGowan testified that Director Ryan viewed Mr. Bongiovanni as an expert 
on issues related to HIV and used him as a mentor on these issues. 
 
 78. The Alliance scheduled a special meeting on November 19, 2019.  Director Ryan 
was informed that community members wanted to meet with her and CDPHE leadership. 
 
 79. On November 18, 2019, Dr. Cappello met with Director Ryan and other executive 
staff, including Mr. Nugent, Dr. Shodell, Ms. Hause, Mr. Norris, and Ms. McGowan.  Because of 
the reported hostility and harassment at the November 13, 2019 meeting, Dr. Cappello suggested 
setting guidelines and professional boundaries.  Director Ryan rejected that suggestion, indicating 
that they “would not be putting any constraints on the Alliance” and “that they should be able to 
speak their mind and how they want.”  Tr., 45:6-10, July 27, 2021.  She further directed Dr. 
Cappello not to speak during the meeting, explaining that they “were there to listen and listen 
only.”  Id. at 45:9-12. 
 
 80. Prior to the meeting, Ms. Cardell and other members of the Alliance prepared a list 
of concerns and a list of requirements to share with CDPHE leadership. Ex. R.  The list of 
requirements included a release or summary of the Attorney General’s report, an independent audit 

                                                 
17 At the hearing, Mr. Bongiovanni set forth his opinions about the appropriate use of federal Ryan White supplemental 
rebate funds.  The Court does not find those opinions relevant to the issues before it. 



19 
 

of the HIV Branch, and “[a] serious review of CDPHE’s leadership and community interactions 
with accountability and viable next steps.”  Id. at 5.    
 
 81. Mr. Bongiovanni and other Alliance members also prepared a memorandum to 
present at the November 19, 2019 special meeting.  In the memorandum, Mr. Bongiovanni wrote, 
“The breaking point occurred last week, when Dr. Cappello issued a new memo explaining that 
$4 million in HIV testing and PrEP funding would be eliminated as of December 31, 2019.”  Ex. 
68 at 2; Tr., 33:8-17, July 29, 2021.  Director Ryan admitted that, at the meeting, she heard Scott 
Griffin, a member of the Alliance, refer to the November 12, 2019 memorandum as “the breaking 
point.”  Tr., 20:24-21:5, July 28, 2021. 
 
 82. Director Ryan, Dr. Cappello, Ms. McGowan, Mr. Nugent, Ms. Simpson, Dr. 
Shodell, Ms. Flowers, and line-level staff from the HIV Branch attended the November 19, 2019 
special meeting.  Director Ryan estimated that there were about fifty additional individuals at the 
meeting.  She admitted that some of those individuals were contractors who provided PrEP 
services and were directly affected by the determination that certain funds could not be allocated 
for prevention. 
 
 83.  Ms. Cardell read the lists of concern and requirements at meeting. See Ex. R.  She 
also discounted the Attorney General’s opinion, stating: 
 

There is an AG report that has in some ways informed the department.  We have 
not seen that.  We have not seen a report of that.  It is now being used for people 
who have lost their funding to say that the community has devalued testing and 
PrEP.  That’s bullshit.  Sorry.  That’s ridiculous. 
 

Tr., 50:18-51:2, July 30, 2021.  Ms. Cardell provided this list to Director Ryan.  Director Ryan 
stated that she would meet all the requirements of the Alliance. 
 
 84. Director Ryan related that, at the meeting, Ms. Cardell expressed “little hope for 
the partnership between the community and CDPHE” and that other community members noted 
concern about the HIV Branch’s fiscal operations and that Dr. Cappello was not addressing the 
issues raised in his January 8, 2018 memorandum.  Tr., 124:3-22, July 28, 2021.  They also 
complained that they had not been provided with detailed fiscal and budget information or the 
Attorney General’s opinion and disputed expenditures on the vaping project.    
 
 85. Director Ryan also related that community members shared their surprise with Dr. 
Cappello’s November 12, 2019 memorandum.  She was aware that this memo was considered the 
“breaking point.”  See supra ¶ 81.  She also faulted Dr. Cappello for not sharing the Attorney 
General’s opinion with the Alliance.  Ms. Flowers testified that she wanted to share the opinion 
with the Alliance but was told that it was not an official opinion and could not be disseminated.  
While Director Ryan claims that she waived any privilege as to the Attorney General’s opinion, 
Ms. Cardell testified that Director Ryan did not share the opinion with her even after the HIV 
Branch was removed from Dr. Cappello’s supervision. 
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 86. Dr. Cappello related that the meeting began with “Mr. Bongiovanni jumping into a 
speech about how close [he] and Director Ryan were” and “the amazing things that they had 
accomplished for the HIV community.”  Tr., 46:7-11, July 27, 2021.  After that speech, Dr. 
Cappello observed “that it became a pretty downhill spiral” with Mr. Bongiovanni’s tone 
becoming “more aggressive” and “several other Alliance members and contractors standing up 
and expressing contempt towards [him] and [his] team.”  Id. at 46:11-17.  He added that there was 
both “cussing” and “aggressive behavior.”  Id. at 46:17-18.  He understood that certain community 
members and contractors were upset by the loss of funding for PrEP and prevention, noting that 
some had benefited significantly from CDPHE’s prior spending practices. 
 
 87. At the end of the meeting, Ms. Cardell called for a vote of no confidence against 
Dr. Cappello and Dr. Shodell.  The members of the community unanimously passed that vote.   
 
 88. Director Ryan testified that she was “stunned and dumbfounded” by the no 
confidence vote.  Tr., 121:4-5, July 28, 2021.  While the anger and upset at the meeting stemmed 
from Dr. Cappello’s November 12, 2019 memorandum describing significant funding reductions, 
particularly related to prevention services and PrEP medication, Director Ryan claimed that she 
did not understand the problem to be related to those issues.  Instead, she maintained that the 
problem was CDPHE’s use of spend down funds, the lack of community involvement, staff 
turnover, lack of priorities, and the ending of contracts.  She indicated, however, that “everything 
changed” after the November 19, 2019 meeting.  Id. at 28:17-19. 
 
 89. Ms. Simpson described the treatment of CDPHE staff by members of the Alliance 
as “disrespectful and unprofessional.”  Id. at 204:10-13.  She noted that none of the members of 
the executive leadership team, including Director Ryan, “stood up to stop that disrespectful 
behavior.”  Id. at 204:14-20.  Ms. Flowers shared Ms. Simpson’s assessment, noting that executive 
leadership “kind of threw everyone in the agency under the bus.”  Tr., 247:6-10, July 26, 2021. 
 
 90. Director Ryan informed Lisa Kaufman, the Governor’s chief of staff and her direct 
supervisor, about the meeting.  She testified that she harbored concerns about financial 
mismanagement in the HIV Branch and the relationship between CDPHE and the community. 
 
 91. On November 22, 2019, Jess Bralish, the Director of Communications for CDPHE, 
advised Dr. Cappello that Jennifer Brown, a reporter with the Colorado Sun, wanted to interview 
him regarding his November 12, 2019 memorandum and the Alliance’s reaction to it.  Dr. Cappello 
was permitted to provide background information.  Dr. Cappello then submitted copies of his 
January 8, 2018, May 6, 2019, September 9, 2019, and November 12, 2019 memoranda to the 
reporter. 
 
 92. The reporter with the Colorado Sun interviewed Director Ryan about the funding 
cuts for HIV prevention.  The Sun reported the following statements made by Director Ryan: 
 

As for the new legal advice that Colorado should follow the Ryan White program 
guidelines and not spend those dollars upon prevention, Hunsaker Ryan said she is 
not finished with that conversation.  
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It came to her attention only recently that other states are continuing to use the 
money to pay for pre-exposure prophylactics called PrEP to prevent HIV in 
communities that are at risk.  

 
“[I]n my mind the issue isn’t quite settled yet. It’s something I want to look further 
into,[”] she said. [“]The more discretion that programs have to use these dollars, 
the easier it is for us to respond to the needs of the community.” 
 

Tr., 82:09–83:22, July 28, 2021.  Director Ryan confirmed that she made those statements to the 
reporter.  At the Trinity Hearing, Director Ryan was unable to identify the “other states” that were 
continuing to use Ryan White rebate funds for PrEP.  She explained that she may have heard about 
them from Ms. McGowan or Mr. Bongiovanni and that they “were pretty desperate to try and find 
additional dollars.”  Tr., 84:3-10, July 28, 2021. 
 
 93. On Saturday, November 23, 2019, Mr. Nugent, CDPHE’s Chief Operating Officer, 
called Dr. Cappello and asked him “if he felt [his] job was at stake given what had occurred over 
the last week or two.”  Tr., 53:25-54:2, July 27, 2021.  Mr. Nugent further stated, “[T]hat he felt 
that it was in best interests of [Dr. Cappello], because these kind of things ruined careers, . . . that 
Director Ryan take over and let them handle the HIV/STI situation.”  Id. at 54:2-6.  He added, 
“that, although [Dr. Cappello] may have done all of the right things in this situation, it wasn’t about 
always doing the right thing, but what was going to be the right thing politically.”  Id. 54:7-10.  
Mr. Nugent explained that it was “his job . . . to make Director Ryan look good” and “the most 
important thing is to make her tenure, and what is going to make CDPHE look good at the time.”  
Id. at 54:10-14. 
 
 94. On December 2, 2019, Mr. Bongiovanni met with Director Ryan regarding the use 
of federal Ryan White supplemental rebate funds.  Mr. Bongiovanni recalled that, in that meeting, 
“it was stated that federal Ryan White rebate moneys could be used for HIV testing and PrEP type 
navigation services in light of an earlier bulletin from HRSA that [he] had looked at[.]”  Tr., 25:10-
15, July 29, 2021. 
 
 95. At the Trinity Hearing, Director Ryan conceded that the federal rebate dollars could 
not be spent on PrEP: 
 

Karin had raised the issue, Bob had raised the issue, and then we called HRSA and 
they said – they reiterated you couldn’t do it. 
 

Tr., 83:5-8, July 28, 2021.  Indeed, Ms. McGowan agreed with Dr. Cappello’s disclosure on the 
appropriate use of White rebate dollars and noted that Mr. Bongiovanni had his own broader 
interpretation of the rules.  Ms. Flowers also spoke with HRSA, in December 2018, and “HRSA 
supported and validated the way [they] were interpreting and how [they] were applying the 
Attorney General’s opinion[.]” Tr., 258:4-8, July 26, 2021. 
 
 96. Notably, Melissa Canaday, CDPHE’s internal auditor, spoke with HRSA and 
confirmed that “Ryan White dollars cannot pay for PrEP medications or related medical services 
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as the person using PrEP is not Diagnosed with HIV prior to the exposure” and thus, “PrEP services 
are not eligible as a Ryan White funded medication.”  Tr., 160:11-21, July 27, 2021; Ex. Q at 46. 
 
 97. On December 2, 2019, Director Hunsaker emailed Ms. McGowan, Mr. Nugent, and 
Ms. Bralish about a meeting with the Alliance co-chairs to set the agenda for the December 11, 
2019 meeting.  In the email, she wrote: “I don’t think Dan and Tony should be present.  Can you 
do it with just program staff?”  Ex., 77 at 1.  Ms. McGowan forwarded the email to Dr. Capello, 
adding, “I will call you later about this one Tony.”  Id.  Ms. McGowan testified that she believed 
that Director Ryan was excluding Dr. Cappello, as well as Dr. Shodell, from decision-making 
because of the pressure felt by Director Ryan concerning the use of Ryan White rebate funds. 
 
 98. Ms. McGowan spoke with Dr. Cappello after forwarding him the December 2, 2019 
email.  She told him that Director Ryan intended to meet all the requirements listed by the Alliance.  
She indicated that he would be removed from managing the HIV Branch and was concerned that 
he would lose his job.  She advised him to devise an exit strategy.  She further reported that “the 
Alliance wanted blood, they wanted [him] to suffer for what [he] had disclosed.”  Tr., 64:18-20, 
July 27, 2021.  Ms. McGowan related that Mr. Nugent, Director Ryan’s Chief Operating Officer, 
told her “Tony’s head would be on a platter if the funding was not available as he suggested it 
would be to backfill some of the PrEP.”  Tr., 264:13-20, July 28, 2021.18 
 
 99. On December 3, 2019, Director Ryan met with Dr. Cappello, Mr. Nugent, Mr. 
Norris, Ms. Hause, Ms. Simpson, Dr. Shodell, Ms. Flowers, and Ms. Bralish regarding the 
upcoming December 11, 2019 Alliance meeting.  At the meeting, Ms. Simpson expressed concern 
about the reports of harassment and hostility toward CDPHE staff during meetings with the 
Alliance.  She recommended that CDPHE set ground rules with the Alliance in order to protect 
CDPHE from a hostile meeting.  Director Ryan rejected Ms. Simpson’s recommendation, stating 
she was not comfortable setting ground rules with the Alliance.  She stated that she wanted 
members of the Alliance “to be able to speak their mind.”  Tr., 67:6-7, July 27, 2021.  She then 
excused Ms. Simpson, Ms. Flowers, and Ms. Bralish from the meeting.  Ms. Simpson testified 
regarding the excusal, stating: 
 

It felt strange to have an HR director dismissed from a meeting after making a 
recommendation to ensure the safety of our staff, put some ground rules in place to 
ensure the safety of our staff and it’s not a hostile work environment just felt 
strange. 
 

Tr., 210:2-8, July 28, 2021. 
 
 100. Director Ryan held a second meeting with Dr. Cappello, Dr. Shodell, Mr. Norris, 
and Mr. Nugent.  Ms. Hause may have been present at that meeting.  At that meeting, Director 
Ryan advised Dr. Cappello that she was removing him from supervision of the HIV Branch.  She 
further informed him that the removal would extend to Dr. Shodell and Ms. Flowers.  She indicated 

                                                 
18 Director Ryan met with community members in early December 2019 regarding the possibility that four million 
dollars in contracts would not be renewed.  She asked Dr. Cappello if he could find bridge or alternative funding to 
assist community organizations through a few months so that CDPHE would not have to cut budgets while determining 
a longer term funding solution.  Director Ryan indicated that they found some funding in late November. 
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that Ms. McGowan would supervise the HIV Branch and Erin Vigil, her deputy, would handle the 
finances for the Branch. 
 
 101.  Prior to her removal of Dr. Cappello from supervision of the HIV Branch, Director 
Ryan noted that Dr. Cappello had an unblemished record at CDPHE.  Indeed, the day before the 
November 19, 2019 Alliance meeting, Director Ryan commended Dr. Cappello’s job performance 
in an “All Staff” email updating her “team” about the DCPHR division.  Ex. 63. 
 
 102. Director Ryan stated that her removal of the HIV Branch from under Dr. Cappello’s 
supervision was only temporary, explaining: 
 

I needed to take a pause and figure out what was going on, and this was part of me 
managing the situation.  I really felt like we were sitting on a powder keg and 
nothing productive would come from the branch being under Dr. Cappello and Dr. 
Shodell at this point. 
 
So I wanted to take a pause.  I wanted to understand for myself what was going on 
financially.  And so my intention was to have an audit, get some objective 
information, and then figure out what to do with the branch.  I temporarily put it 
under Deputy Director Karin McGowan. 
 

Tr., 143:4-17, July 28, 2021. 
 
 103. Director Ryan maintained that she did not consider his removal to be a disciplinary 
action and did not believe, in December 2019, that Dr. Cappello’s employment was in jeopardy.  
However, she also testified that, at that time, she was considering moving the HIV Branch to 
another division and not placing it back under Dr. Cappello’s supervision in the DCPHR division.  
The Court finds that Director Ryan’s explanation lacked credibility.  Moreover, as noted above,19 
the Court is not convinced that Director Ryan understood the material issues causing the members 
of the community to become upset.   
 
 104. Indeed, Director Ryan admitted to her confusion about the issues when asked about 
the impact of the limitations on rebates: 
 

I mean, all I can say is that HIV funding is super complex and super nuanced.  And 
just because I have an email to me that describes some of this, does not mean that 
I had put all of the pieces together in November about the funding. 
 

Tr., 254:15-19, July 27, 2021.  She attributed part of her lack of understanding to her failure to 
“connect[] all the dots[.]”  Id. at 256:4-7.  However, when asked why she did not seek further 
explanations from her staff, she responded,  
 

I felt like I had enough information for what was going on.  I didn’t need to know 
the intricate fiscal details, the nuances of the HIV grants. 
 

                                                 
19 See supra ¶ 64. 
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Id. at 256:8-15.   
 
 105. Significantly, while she admitted receiving Dr. Shodell’s November 6, 2019 
detailed memorandum describing funding cuts, Director Ryan testified that she did not understand 
that Ryan White supplemental rebate funds could not be used for PrEP.   Indeed, she acknowledged 
that she lacked this understanding about the funding issues prior to her removal of Dr. Cappello as 
supervisor of the HIV Branch on December 3, 2019.  She admitted that she “hadn’t put all of that 
together about the AG’s opinion.”  Tr., 56:18-57:5, July 28, 2021. 
 
 106. In late December 2019, executive management requested an audit of the HIV 
Branch.  Melissa Canaday, an internal auditor with CDPHE, was the lead auditor. 
 
 107. At that same time, Director Ryan also requested a financial assessment of the HIV 
Branch.  A financial assessment provided a quick cursory review that could be provided prior to 
the completion of the audit.  The financial assessment was completed by Mr. Norris in February 
2020.20  In the assessment, Mr. Norris indicated that the HIV Branch was out of compliance with 
some fiscal rules and state statutes and that there were deficiencies in fiscal control and 
management.  Ex. 88.  Director Ryan advised Chief of Staff Kaufman about the financial 
assessment and expressed concerns about the availability of bridge funding and the potential 
financial collapse of the HIV Branch.   
 
 108. In his assessment, Mr. Norris refers to CORE, the state financial system, as 
CDPHE’s “source of truth” for actual budget performance.  Ex. 88 at 2.  Director Ryan 
acknowledged that CORE was not the source of truth with respect to HIV/STI funds despite Mr. 
Norris’ reliance on it in his assessment.  Indeed, Mr. Bongiovanni had advised her that, during his 
tenure with the HIV Branch, he was never able to put together a chart of accounts that intersected 
properly with CORE.  Additionally, Director Ryan admitted that neither she nor Mr. Norris 
discussed the assessment or the concern that is was based on unreliable data with Dr. Cappello.  
 
 109. By June 30, 2020, the end of the fiscal year, however, the HIV Branch’s budget 
crisis did not occur because budget demands were reduced by reallocating staff resources to 
COVID-19 pandemic work and the Branch received a large rebate check that ensured there would 
not be any stop work orders on community contracts. 
 
 110. Ms. Canaday conducted a performance audit that examined the oversight and 
effectiveness of the HIV/AIDS program.  The audit covered fiscal years 2017 through 2019, but 
also provided additional information that may have occurred prior to and after the audit period.   
 
 111. Ms. Canaday submitted the final HIV/AIDS Program Performance Audit to Karin 
McGowan on April 3, 2020.  Ex. Q.  The Audit listed 16 areas of concern where the HIV Branch 
could make improvements and 56 recommendations related to finds and two other 
recommendations related to other considerations surrounding options for the management of 
rebates and the program.  Id. at 3.  In the conclusion, the audit found “that oversight was inadequate 

                                                 
20 Shortly after his preparation of the financial assessment, the Department of Personnel and Administration terminated 
Mr. Norris’ employment. 
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and that some funds were not expended appropriately.”  Id. at 14.  However, the audit further 
concluded as follows: 
 

Internal Audit is unable to remove substantial doubts about whether the accounting 
data reported within CORE for the HIV/AIDS Program are correct for our audit 
period. We are relying on this data in order to communicate our findings; however, 
the data are unaudited and we are unable to opine on the validity of the amounts 
reported in CORE. Thus, dollar amounts communicated within this audit report 
may not be free from material misstatement. In addition, Internal Audit did not 
receive all of the supporting information that we requested from the branch, the 
division and specific contractors and subrecipients. As a result, the report includes 
detail of when we were unable to conclude on specific areas of concern.  
 

Id.   Director Ryan thus was aware that the Audit was unable to remove substantial doubts as to 
the correctness of the account data reported within CORE for the HIV/AIDS program. 
 
 112. Ms. Canady provide a draft of the audit to certain CDPHE employees for review 
and feedback and for an official management response.  The official management response 
authored by Ms. McGowan was included in the Audit.  Ms. McGowan “acknowledge[ed] that the 
audit may be incomplete, due to the short turn-around time in which to collect information and 
report it out, coupled with the limited audit timeframe.”  Id. at 105  She also noted that it was 
“quite possible that some of the deficiencies noted in the audit were present before the audit time 
frame” and that “instances where information was not provided, . . . [did] not necessarily mean 
that it did not, or does not exist.”  Id.  Ms. McGowan indicated that the Branch overall agreed that 
improvements should be made in several areas but noted that responses by “Disease Control and 
Public Health Response Division leadership, while offered the opportunity to respond to the 
identified deficiencies, did not do so because of time constraints[.]” Id. 
 
 113. Dr. Cappello and Ms. Flowers provided feedback to Ms. Canaday who reviewed 
their comments, provided responses, and made some changes to the draft audit report. 
 
 114. Director Ryan testified that, in February 2020, she wanted to place Dr. Cappello, 
Dr. Shodell, and Ms. Flowers on administrative leave.  She had discussions with the Attorney 
General’s Office about this issue.  Neither Dr. Cappello, Dr. Shodell, nor Ms. Flowers were placed 
on administrative leave in February 2020. 
 
 115. In February 2020, CDPHE hired Dr. Eric France as its Chief Medical Officer.  
Within weeks of the hiring, Dr. Cappello began reporting to Dr. France. In an email to Dr. Cappello 
on February 14, 2020, Director Ryan advised Dr. Cappello that “it’s time to begin to transfer DCFR 
over to [Dr. France].”  Ex. 92 at 1. 
 
 116.  On March 11, 2020, Dr. France advised Dr. Cappello that Director Ryan directed 
him to remove the Operations and Finance Branch from Dr. Cappello’s supervision.  Dr. France 
further stated that Ms. Flowers would be removed from Dr. Cappello’s supervision and report 
directly to him. 
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 117. On March 12, 2020, Dr. Cappello notified the Office of the Colorado Attorney 
General that he had been retaliated against, in violation of the Colorado State Employee Protection 
Act. 
 
 118. On May 8, 2020, Jim Davidson, the Deputy Director of Human Resources for 
CDPHE, advised Dr. Cappello the he was being placed on paid administrative leave at the direction 
of the Attorney General’s Office.  Mr. Davidson indicated that Dr. France, Dr. Cappello’s 
supervisor, was not aware of this decision.  In a letter dated May 8, 2020, Mr. Davidson advised 
Dr. Cappello of his placement on paid administrative leave, but provided no information as to the 
reason for his paid leave.  Ex. 109 at 2.   
 
 119. Director Ryan testified that it was her decision to place Dr. Cappello on 
administrative leave and that neither she nor Dr. France met with Dr. Cappello to advise him that 
he was being placed on such leave.  She admitted that a supervisor typically meets with an 
employee who is being placed on administrative leave.   
 
 120. Director Ryan further testified that she thought Dr. Cappello’s notice of claim 
prompted her decision to place him on administrative leave.  She concluded that “he did not want 
to stay with the department.”  Tr., 67:10-13, July 28, 2021. 
 
 121. In a telephone call on June 1, 2020, Director Ryan terminated Dr. Cappello’s 
employment with CDPHE.  Director Ryan admitted that she did not discuss concerns she had about 
Dr. Cappello’s employment with Dr. Cappello before deciding to terminate his employment 
despite her typical practice to have such discussion before terminating an employee. 
 
 122. Director Ryan also did not discuss her decision to terminate Dr. Cappello’s 
employment with McGowan, her Deputy Executive Director, or Ms. Simpson, her Director of 
Human Resources. 
 
 123. Director Ryan claimed that she terminated Dr. Cappello’s employment for the 
following reasons: 
 

Because he had lost my trust because he hadn’t made me aware of how bad things 
were.  He hadn’t asked for my help, and consequently this had devolved into such 
a crisis of major proportion it’s going to take us a long time to recover from it. 
 
And ultimately, I mean, just broke the trust of the community, and this is such an 
important part of the job description. 
 

Tr., 169:15-25, July 28, 2021.  She testified that he never asked her for a financial audit.  She 
acknowledged however, that Dr. Cappello had inherited financial problems when he assumed his 
position at CDPHE but expected him to “fix” those problems.  Tr., 173:25-174:7, July 28, 2021. 
However, Director Ryan’s belief that Dr. Cappello could simply “fix” these long-standing 
financial issues was undermined by the realistic testimony of Ms. McGowan.  Ms. McGowan 
described the unique financial problems with the HIV Branch, that “required unraveling” to 
determine how to integrate the HIV Branch’s financial system into CDPHE’s centralized 
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accounting system.  Id. at 225:14-19.  She recognized that it would require an in-depth review. 
Moreover, as noted above, a plan to consolidate HIV Branch financial operations into DCEED’s 
Operations and Finance Branch was not approved by CDPHE’s Human Resources Department 
until April 2019.21 
 
 124. Upon termination, Director Ryan provided Dr. Cappello with a letter formalizing 
his termination.  Ex. 113.  The letter advised Dr. Cappello that he was “being terminated as a result 
of unsatisfactory performance.”  Id. at 1.  Director Ryan explained her choice of the term 
“unsatisfactory performance:” 
 

I think if you have lost the trust of the HIV community over and over to a point 
where they no longer trust the department, and it’s a part of your job description, 
then that’s a performance issue. 
 

Tr., 175:7-15, July 28, 2021.  Director Ryan maintained that she considered it part of Dr. 
Cappello’s employment duties to communicate and to be transparent with the community. 
 

CONCLUSIONS OF LAW 
 

 The Court concludes as follows: 
 
 As stated above, to invoke the Court’s jurisdiction, Dr. Cappello has to the burden to prove 
by a preponderance of the evidence that (1) he made an oral or written disclosure of information, 
as defined by the Colorado State Employee Protection Act and (2) disciplinary action was 
administered on account of the disclosure of information.  
 
A. Disclosure of Information 
 
 The general assembly enacted the State Employee Protection Act (“Employee Protection 
Act”), sections 24–50.5–101 to –107, C.R.S. (2021), to encourage state employees “to disclose 
information on actions of state agencies that are not in the public interest” and “to ensure that any 
employee making such disclosures shall not be subject to disciplinary measures or harassment by 
public official.”  § 24-50.5-101.  The general assembly declared that “the people of Colorado are 
entitled to information about the workings of state government in order to reduce the waste and 
mismanagement of public funds, to reduce abuses in government authority, and to prevent illegal 
and unethical practices.”  Id.   
 
 The Employee Protection Act defines “disclosure of information” as: 
 

[T]he written provision of evidence to any person, or the testimony before any 
committee of the general assembly, regarding any action, policy, regulation, 
practice, or procedure, including, but not limited to, the waste of public funds, abuse 
of authority, or mismanagement of any state agency. 
 

                                                 
21 See supra ¶ 40. 
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§ 24-50.5-102(2).  Further, in conformance with the declared purposes of the Employee Protection 
Act, such disclosures “must relate to information about the agency conduct contrary to the “public 
interest.”  Ferrel, 179 P.3d at 186.  Thus, “disclosures that do not concern matters in the public 
interest, or are not of ‘public concern,’ do not invoke this statute.”  Id.   
 
 Moreover, while the definition limits such disclosures to “[t]he written provision of 
evidence to any person, or the testimony before any committee of the general assembly,” the 
Colorado Supreme Court has held that “the legislature did not intend to exclude oral or verbal 
disclosures from protection.”  Ward v. Industrial Com’n, 699 P.2d 960, 967 (Colo. 1985).  The 
Court emphasized that “[p]rotection should not depend upon the means or method of disclosure.”  
Id.  
 
 Here, Dr. Cappello bases his claim on the memoranda he sent on September 9, 2019, and 
November 12, 2019.  Exs. 49 & 55.  In the September 9, 2019 memorandum, Dr. Cappello stated: 
 

The use of state rebate funds, both standard and supplemental, will be managed in 
accordance with SDAP statute § 25-4-1401, CRS. The use of federal rebate funds, 
both standard and supplemental, will be managed in compliance with federal HRSA 
Ryan White program rules. These rules indicate that funds must be used for direct 
service delivery with a focus on people living with HIV. There are limited 
allowances to support activities for people at risk of HIV acquisition and for 
administrative costs to administer programs. 
 

Ex. 49 at 2.  The memorandum was sent to the Alliance and publicly posted.  In the November 12, 
2019 memorandum, Dr. Cappello again reported “changes to STI/HIV funding[,]” explaining that 
“the use of federal pharmaceutical regal funds, both standard and supplemental, would be managed 
in compliance with federal HRSA Ryan White program rules.”  Ex. 55 at 1. He further emphasized 
that “[t]hese rules indicated that funds must be used for direct service delivery with a focus on 
people living with HIV[,]” id., elaborating as follows: 

 
Guidance referenced above regarding the allowable uses of rebate funds was more 
restrictive than any previous interpretations and many activities that had been 
previously funded with this source are no longer allowable. For example, PrEP 
activities are no longer appropriate under the currently available funding source. 
 

Id. at 2. 
 
 The Ryan White HIV/AIDS Program provides a comprehensive system of HIV primary 
medical care, essential support services, and medications for low-income individuals with a 
medical diagnosis of HIV/AIDS.  Under Part B of the Program, the federal government 
administered funds to CDPHE to provide such services to those individuals.  CDPHE was required 
to ensure that any drug rebates received on drugs purchased from those funds were spent on 
services for low-income individuals with a medical diagnosis of HIV/AIDS.22  Prior to Dr. 
Cappello’s tenure at CDPHE, CDPHE historically spent those drug rebates on services on 
individuals without a medical diagnosis of HIV/AIDS.  By spending federal funds obligated for 
                                                 
22 See supra ¶ 3. 
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individuals with a medical diagnosis of HIV/AID on individuals without such diagnoses, CDPHE 
mismanaged the Ryan White HIV/AIDS Program.  Such mismanagement is not in the public 
interest and thus, is a matter of public concern. 
 
 Dr. Cappello’s memoranda accurately explained that federal Ryan White rebate funds had 
to be expended on “direct service delivery with a focus on people living with HIV.”  See, e.g. Ex. 
55 at 1.  This explanation tracked the legal advice from the Colorado Attorney General’s Office 
and governing federal law.  Indeed, Director Ryan eventually agreed with that explanation.  Dr. 
Cappello further identified that this use of funds was more restrictive than CDPHE’s earlier 
interpretation of funding under Part B of the Ryan White HIV/AIDS Program and that the earlier 
interpretation incorrectly allowed the expenditure of federal Ryan White supplemental rebate 
funds on HIV/STI prevention.  His memoranda detailed the activities previously funded, including 
funding for PrEP, and the fiscal impact of adhering to the proper use of federal Ryan White 
supplemental rebate funds.  By bringing CDPHE’s spending practices into federal compliance, Dr. 
Cappello revealed a reduction in funding of $737,000.00 in HIV testing and $2,066,761.00 in PrEP 
funding. 
 
 Section 24-50.5-102(2) provides that a qualifying “disclosure of information” includes a 
disclosure regarding the “mismanagement” of a state agency.  Dr. Cappello’s memoranda were 
disclosures of CDPHE’s mismanagement of the Ryan White HIV/AIDS Program.  The 
memoranda thus concerned actions of CDPHE which were contrary to public interest and which 
were of public concern.  Dr. Cappello’s memoranda were disclosures of information under the 
Employee Protection Act. 
 
 CDPHE maintains that the memoranda were not disclosures of information because they 
were distributed as part of Dr. Cappello’s regular job duties. The Court disagrees. The Employee 
Protection Act does not contain a limitation that disclosures made as part of an employee’s job 
duties are excluded from protection under the Act.  Instead, the plain language of the Act expressly 
includes the disclosure of information “on actions of state agencies that are not in the public interest 
. . . to ensure that any employee making such disclosure shall not be subject to disciplinary 
measures or harassment by any public official.”  § 24-50.5-101(1) (emphasis added).  The only 
limitations are placed on the subject of the disclosure and not the means of disclosure.  Any further 
limitations, such as the one suggested by CDPHE, could act to eviscerate the protections deemed 
necessary by the general assembly. 
 
 CDPHE relies heavily on the Tenth Circuit’s decision in Knopf v. Williams, 884 F.3d 939, 
945-46 (10th Cir. 2018), in support of its argument.  In that case, the plaintiff, the former city 
planner, alleged that the mayor retaliated against him for exercising his First Amendment rights 
by sending an email to the city attorney about improprieties related to a city project.  The Court 
therefore looked at the balance between the interests of the employee as a private citizen in 
commenting upon matters of public concern against the interests of the State as an employer.  The 
Court determined that plaintiff spoke pursuant to his official duties and thus was there was no 
constitutional protection “because the restriction on speech simply reflect[ed] the exercise of 
employer control over what the employer itself has commissioned or created.”  Id. at 945 (quoting 
Couch v. Bd. of Trs. Of Mem’l Hosp., 587 F.3d 1223, 1235 (10th Cir. 2009).  CDPHE’s reliance 
on that case is misplaced since it deals with a claim predicated on the public employee’s exercise 
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of First Amendment rights as a private citizen.  The Employee Protection Act does not address 
acts by the employee in a private capacity; instead, it only protects disclosures on public employees 
and thus, it is of no consequence if the disclosure was made by the employee in a public or private 
capacity.  But most importantly, the Employee Protection Act does not place the same limitations 
as those imposed on 42 U.S.C. § 1983 action involving impermissible retaliation under the First 
Amendment. 
 
 As an alternative argument, CDPHE maintains that Dr. Cappello’s memoranda “concerned 
a spirited public debate and difference of opinion”23 on the interpretation of federal law and the 
administration of federal Ryan White funds and thus, were not protected disclosures.  Again, the 
Court disagrees.  Dr. Cappello’s memoranda did not concern an internal dispute concerning an 
unsettled matter.  Instead, they were based on legal advice from the Office of the Colorado 
Attorney General and consistent with information provided by HRSA.  Clearly, community 
members and executive leadership were disappointed with the interpretation and the impact of the 
restrictions, and before conducting the appropriate research, may have disagreed with it.  
Nevertheless, the Court does not find CDPHE’s characterization of Dr. Cappello’s memoranda as 
“personal opinions” to be persuasive. 
 
 Finally, CDPHE argues that the memoranda were not “disclosures of information” because 
at least some of the information contained within them was already known by the community.  In 
support of this argument, CDHPE relies on authority from the states of Oregon, Kentucky, and 
Wisconsin.  The whistleblower acts in those states provide that the disclosure require previously 
unknown conduct in order to be a protected activity.  The Employee Protection Act does not 
contain such a requirement and thus, CDPHE’s reliance on that authority is inapposite.   Indeed, 
under the Act, “[a]n employee who wishes to disclose information under the protection of this 
article is obligated to make a good-faith effort to provide to his or her supervisor or appointing 
authority or member of the general assembly the information to be disclosed prior to the time of 
its disclosure.”  § 24-50.5-103(2).  This requirement necessarily provides that the information is 
known to a supervisor, appointing authority, or a member of the general assembly prior to its 
disclosure.  Moreover, even if the law imposes such a requirement, CDPHE has failed to provide 
evidence that its improper expenditure was known by the community prior to Dr. Cappello’s 
memoranda. 
 
 The Court thus concludes that Dr. Cappello made a protected disclosure of information 
regarding CDPHE’s mismanagement of the Ryan White HIV/AIDS Program. 
 
B. Disciplinary action “on account of” Dr. Cappello’s disclosure of information 
 
 Dr. Cappello sent his second memorandum to the Alliance, SDAP, and CHAPP on 
November 12, 2019.  In that memorandum, he detailed the limitations on the use of federal Ryan 
White rebate funds and the inability to fund PrEP activities with those rebate funds.  He also 
advised those community groups of the impact of bringing CDPHE’s improper spending practices 
in compliance with federal law.  The following day, CDPHE received negative feedback from the 
community about the significant reduction in funding for PrEP and testing.  On November 19, 
2019, Director Ryan was present at another meeting with the community where similar feedback 
                                                 
23 CDPHE’s Proposed Findings at 58. 
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was presented to her and other CDPHE staff members.  As noted above, Mr. Bongiovanni and 
other Alliance members also prepared a memorandum which described Dr. Cappello’s November 
12, 2019 memorandum as the “breaking point.”  Ex. 68.   Director Ryan was aware that, at the 
conclusion of that meeting, attendees, including some non-members of the Alliance, staged a no 
confidence vote in Dr. Cappello. 
 
 Some community members voiced disagreement with Dr. Cappello’s memoranda.  These 
members wanted to continue to receive the level of funding provided under the improper spending 
practices disclosed by Dr. Cappello.  Mr. Bongiovanni, a former Deputy Chief of the HIV Branch, 
expressed grievances regarding the loss of funding for PrEP and prevention and professed 
knowledge that these HRSA dollars did not have to be expended exclusively on individuals living 
with HIV.  Mr. Bongiovanni’s statements of law were proved false at the Trinity hearing.  At the 
hearing, Director Ryan conceded that Dr. Cappello’s memoranda accurately set forth the 
limitations on the expenditure of federal Ryan White rebate funds.  However, in November 2019, 
she relied on Mr. Bongiovanni as a mentor and a source of expertise.  Indeed, when the media 
asked her about Dr. Cappello’s disclosure regarding funding, she stated: 

 
[I]n my mind the issue isn’t quite settled yet. It’s something I want to look further 
into,[”] she said. [“]The more discretion that programs have to use these dollars, 
the easier it is for us to respond to the needs of the community. 

 
Tr., 82:09–83:22, July 28, 2021.  This statement was made in late November 2019. 
 
 CDPHE maintains that Director Ryan neither received nor reviewed Dr. Cappello’s 
memoranda until the commencement of litigation.  The statements of Dr. Ryan, as noted above, 
suggest otherwise.  She was aware that members of the community characterized it as the 
“breaking point” and she commented on the statements during her interview with a Colorado Sun 
reporter.  Moreover, as noted above, the Court did not find Director Ryan’s testimony to be 
credible in her recollection of events that occurred in 2019.  The Court similarly has difficulty in 
placing much weight on her testimony regarding her expectations of Dr. Cappello or as to the 
reasons she took certain actions. 
 
 On November 23, 2019, Mr. Nugent, CDPHE’s Chief Operating Officer, asked Dr. 
Cappello if “he felt [his] job was at stake.  He hinted about the events of the preceding two weeks 
ruining a career.  He also suggested to Ms. McGowan that Dr. Cappello’s “head would be on a 
platter” if he did not find funding to backfill the PrEP funding cuts.  Shortly thereafter, on 
December 3, 2019, Director Ryan removed the HIV Branch and its 79 employees from Dr. 
Cappello’s supervision.  Notably, just prior to this removal and a day before the November 19, 
2019 Alliance meeting, Director Ryan had commended Dr. Cappello’s job performance in an “All 
Staff” email updating her “team” about the DCPHR division.  
 
 Director Ryan admitted that, by February 2020, she wanted to place Dr. Cappello on 
administrative leave.  She discussed this issue with the Office of the Colorado Attorney General.  
She placed Dr. Capello on administrative leave in May 2020 and terminated his employment on 
June 1, 2020.  She claims that she terminated his employment because he had lost the trust of the 
HIV community. 
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 Affording Dr. Cappello the reasonable inferences of the evidence, the Court finds that 
Director Ryan removed the HIV Branch from Dr. Cappello’s supervision on account of his 
disclosure of information.  Until the time of his disclosure, Dr. Cappello had received only 
favorable performance reviews.  Director Ryan had even promoted Dr. Cappello, on September 1, 
2019, to lead the largest division at CDPHE and had commended his performance the day before 
the November 19, 2019 Alliance meeting.  At the November 19, 2019 meeting, community 
members lodged angry criticism against Dr. Cappello and the CDPHE because of the funding cuts 
and spending reforms he revealed in his memorandum.  Even though those criticisms were contrary 
to federal law, Director Ryan was sympathetic to them.  Within two weeks of that meeting, she 
removed Dr. Cappello from supervision of the HIV Branch on account of those disclosures. 
 
 Again, affording Dr. Cappello the reasonable inferences of the evidence, the Court further 
finds that Director Ryan placed Dr. Cappello on administrative leave and later terminated him on 
account of his disclosure of information.  Mr. Bongiovanni and Ms. Cardell testified that the 
community was upset with the loss in funding for PrEP and HIV prevention as revealed in Dr. 
Cappello’s memoranda.  In a November 14, 2019 text to Director Ryan, Mr. Bongiovanni related 
that “[t]he community doubt[ed] the basic competence of the Division and Branch to administer 
these funds” and did not “trust them to interpret federal or state rules or the AG opinion.”  He 
added that he was “not sure how to regain that trust.”  This lack of trust which stemmed from Dr. 
Cappello’s disclosure of information lead to Director Ryan’s actions against Dr. Cappello. 
 
 CDPHE challenges the temporal proximity between Dr. Cappello’s disclosures and the 
disciplinary actions.  CDPHE acknowledges that temporal proximity between protected conduct 
and disciplinary action constitutes relevant evidence of a causal connection justifying an inference 
of retaliatory motive.  See Metzler v. Fed. Home Loan Bank of Topeka, 464 F.3d 1164, 1171 (10th 
Cir. 2006).  Here, however, CDPHE argues that a close temporal proximity does not exist between 
Dr. Cappello’s disclosure of information and disciplinary action lodged against him.  The Court 
disagrees. 
 
 Here, despite promotions and positive commendations, Director Ryan removed Dr. 
Cappello from supervision of the HIV Branch within two weeks of his disclosure.  This temporal 
proximity is sufficient to justify an inference of retaliatory motive. 
 

CONCLUSION 
 

 For the foregoing reasons and authorities, the Court concludes that is has subject matter 
jurisdiction and therefore denies CDPHE’s Motion to Dismiss Plaintiff’s First Claim for Relief. 
 
DATED:  November 23, 2021   BY THE COURT: 
             

         
       Shelley I. Gilman 

District Court Judge 


